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COMMENTS
A QUALIFIED PRIVILEGE FOR DEFAMATORY
NONTESTIMONIAL COMMUNICATIONS MADE IN
THE COURSE OF PETITIONING
[In re IBP Confidential Business
Documents Litigation, 755 F.2d 1300 (8th Cir. 1985)]
INTRODUCTION
[T]he rights to assemble peaceably and to petition for a redress of
grievances are among the most precious of the liberties safe-
guarded by the Bill of Rights.]
The right of a man to the protection of his own reputation from
unjustified invasion and wrongful hurt reflects no more than our
basic concept of the essential dignity and worth of every human
being-a concept at the root of any decent system of ordered
liberty.
2
As Justice Black's and Justice Stewart's observations indicate, the
right to petition the government for a redress of grievances and the
individual's right to the protection of his reputation from defamatory
falsehoods are fundamental liberties. Yet, there is an inherent con-
flict of these two fundamental liberties when defamatory falsehoods
are made in the course of petitioning. A common law absolute privi-
lege for defamatory statements made while testifying before legisla-
tive bodies has long been recognized.3 Nontestimonial
communications, however, are beyond the scope of the common law
privilege.4
In the case of In re IBP Confidential Business Documents Litigation, 5 the
1. United Mine Workers of Am. v. Illinois State Bar Ass'n, 389 U.S. 217, 222
(1967) (Black, J.). The first amendment to the Constitution provides: "Congress
shall make no law respecting an establishment of religion, or prohibiting the free
exercise thereof; or abridging the freedom of speech, or of the press; or the right of
the people peaceably to assemble, and to petition the Government for a redress of
grievances." U.S. CoNsT. amend. I. The provision guaranteeing the right to peacea-
bly assemble and to petition the government was made applicable to the states
through the due process clause of the fourteenth amendment. See Hague v. Commit-
tee for Indus. Org., 307 U.S. 496, 512-13 (1939); DeJonge v. Oregon, 299 U.S. 353,
364 (1937).
2. Rosenblatt v. Baer, 383 U.S. 75, 92 (1966) (Stewart, J., concurring).
3. See infra notes 8-12 and accompanying text.
4. See id.
5. 755 F.2d 1300 (8th Cir. 1985). This case was one of several cases decided by
the federal courts involving the "Bagley Documents." See infra note 85.
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Eighth Circuit considered, for the first time, the extent to which the
first amendment guarantee of the right of petition limits a court's
ability to award damages in a libel action based on defamatory non-
testimonial communications made in the course of petitioning. In
IBP, the Eighth Circuit held that a plaintiff, to recover damages in
such a case must prove, by clear and convincing evidence, that state-
ments made in the course of petitioning were made with actual mal-
ice.6 The Eighth Circuit Court of Appeals was the first court to hold
that the actual malice standard of liability afforded the media7 ap-
plies to defamatory falsehoods made in the course of petitioning.
The purpose of this Comment is to examine, within the context of
the IBP decision, the extent to which the right to petition the govern-
ment for a redress of grievances protects defendants who are
charged with expressing defamatory falsehoods in nontestimonial
communications made in the course of petitioning. First, the Com-
ment reviews the law existing prior to the IBP decision and how it
applies to defamation and the right to petition. The Comment then
examines the IBP decision and argues that although the Eighth Cir-
cuit's adoption of a qualified privilege is correct, the court misap-
plied the privilege to the facts in IBP. Specifically, it is suggested
that the majority improperly concluded that the plaintiff was a public
figure. Finally, the Comment asserts that, even assuming the plaintiff
was a public figure, the court erred in not concluding that the de-
fendant in IBP abused the petitioning privilege by distributing the
defamatory statement to the media and other persons.
I. BACKGROUND
A. Common Law Protection for Defamatory Statements
At common law, an absolute privilege or immunity8 is recognized
6. See IBP, 755 F.2d at 1315.
7. See, e.g., Gertz v. Robert Welch, Inc., 418 U.S. 323 (1974); New York Times
Co. v. Sullivan, 376 U.S. 254 (1964); see also infra notes 20-44 and accompanying text.
8. Immunity may be a more accurate term than privilege because an absolutely
privileged communication protects false statements regardless of purpose or motive.
Comment, Protecting the First Amendment Right to Petition: Immunityfor Defendants in Defa-
mation Actions Through Application of the Noerr-Pennington Doctrine, 31 AM. U.L. REV.
147, 156 (1981); see also W.P. KEETON, D. DOBBS, R. KEETON, & D. OWEN, PROSSER
AND KEETON ON THE LAW OF TORTS § 114, at 815 n.3 (5th ed. 1984), [hereinafter
cited as PROSSER & KEETON].
Defamation is made up of the "twin torts" of libel and slander. PROSSER & KEE-
TON, supra, § 111, at 771. Generally, libel involves written or printed words, while
slander concerns oral statements. Id. § 112, at 785. To recover damages in a defa-
mation action at common law, the plaintiff must prove that the defendant "(1) pub-
lished a statement, (2) defamatory, (3) of and concerning the plaintiff." Id. § 113, at
802. A defamatory statement is one that "tends so to harm the reputation of another
as to lower him in the estimation of the community or to deter third persons from
[Vol. 12
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for defamatory statements made during legislative proceedings.9
The privilege is based on public policy; in order for a government to
govern democratically, facts must be freely presented to the legisla-
tive bodies. If statements to legislative bodies were not privileged,
individuals might be discouraged from addressing the government. 10
The absolute immunity extends to legislators performing legislative
functions" and to witnesses testifying at legislative hearings.12
associating or dealing with him." RESTATEMENT (SECOND) OF TORTS § 559 (1976). At
common law, defamation is a strict liability tort. Thus, a defendant could be held
liable for publishing a defamatory statement without any evidence that the defendant
believed the statement was false. L. ELDREDGE, THE LAw OF DEFAMATION § 5, at 14-
15 (1978); PROSSER & KEETON, supra, § 113, at 804; Bloom, Proof of Fault in Media
Defamation Litigation, 38 VAND. L. REV. 247, 249 (1985).
9. See, e.g., Bio/Basics Int'l Corp. v. Ortho Pharmaceutical Corp., 545 F. Supp.
1106, 1114-15 (S.D.N.Y. 1982); Scott v. McDonnel Douglas Corp., 37 Cal. App. 3d
277, 285-86, 112 Cal. Rptr. 609, 614-15 (1974); Farish v. Wakeman, 385 So. 2d 2
(Fla. Dist. Ct. App. 1980); Logan's Super Markets, Inc. v. McCalla, 208 Tenn. 68, 73-
74, 343 S.W.2d 892, 894-95 (1961); see generally PROSSER & KEETON, supra note 8,
§ 114, at 820-21 (common law recognized absolute immunity for defamatory state-
ments made by legislators); Field, The Constitutional Privilege of Legislators' Exemption
from Arrest and Action for Defamation, 9 MINN. L. REV. 442 (1925) (absolute privilege for
legislators in proceedings); Veeder, Absolute Immunity in Defamation, 10 COLUM. L. REV.
131 (1910) (absolute protection for legislators and executives acting in their official
capacity); Yankwich, The Immunity of Congressional Speech - Its Origin, Meaning and Scope,
99 U. PA. L. REV. 960 (1951) (author examines the history and usefulness of the
immunity during the McCarthy era).
10. See, e.g., Webster v. Sun Co., 731 F.2d 1, 5 (D.C. Cir. 1984); Sherrard v. Hull,
53 Md. App. 553, 558, 456 A.2d 59, 62, aff'dper curiam, 296 Md. 189, 460, A.2d 601
(1983). See generally PROSSER & KEETON, supra note 8, § 114, at 815 (immunity en-
courages free flow of information); Harper, Privileged Defamation, 22 VA. L. REV. 642
(1936) (discussion of circumstances which provide for privileges under defamation
law); Veeder, Freedom of Public Discussion, 23 HARV. L. REV. 413 (1910) (discussion of
benefits of free communication); Veeder, Absolute Immunity in Defamation: Judicial Pro-
ceedings, 9 COLUM. L. REV. 463 (1909) ("disclosure of information in judicial
proceedings").
11. See, e.g., Scott, 37 Cal. App. 3d at 285-86, 112 Cal. Rptr. at 614-15; Gidday v.
Wakefield, 90 Mich. App. 752, 756-57, 282 N.W.2d 466, 468-69 (1979); Richardson
v. McGill, 255 S.E.2d 341, 343 (S.C. 1979); Cornett v. Fetzer, 604 S.W.2d 62, 63
(Tenn. Ct. App. 1980); see also PROSSER & KEETON, supra note 8, § 114, at 820-2 1.
12. See, e.g., Kelly v. Daro, 47 Cal. App. 2d 418, 421-22, 118 P.2d 37, 39 (1941);
Jennings, 256 Pa. Super. at 400, 389 A.2d at 1185; Logan's Super Markets, Inc., 208
Tenn. at 68, 343 S.W.2d at 893-94. See generally PROSSER & KEETON, supra note 8,
§ 114, at 820-21. At one time courts held that the privilege was inapplicable if the
person giving the information was under subpoena. See, e.g., Fiore v. Rogero, 144 So.
2d 99, 102-03 (Fla. Dist. Ct. App. 1962);Jennings, 256 Pa. Super. 398, 402 n.2, 389
A.2d 1183, 1185 n.2 (1978). See generally Comment, More Speech, Less Litigation: Ex-
tending the Noerr-Pennington Doctrine to the Law of Defamation, 18 J. MAR. L. REV. 693,
695-96 (1985).
Some courts have extended the legislative immunity to the proceedings of
subordinate bodies performing a legislative function. See, e.g., McNayr v. Kelly, 184
So. 2d 428, 432 (Fla. 1966) (board of county commissioners); Larson v. Doner, 32 Ill.
App. 2d 471, 473-75, 178 N.E.2d 399, 400-01 (1961) (mayor and city commission-
1986]
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However, the absolute immunity afforded to defamatory statements
made in the course of legislative proceedings does not provide a sim-
ilar immunity for nontestimonial communications.
A defendant in a defamation action, who does not enjoy absolute
immunity, may be protected by a conditional or qualified privilege.
A defendant is protected by a qualified privilege if he publishes a
defamatory communication in furtherance of his own interestslS or
the interests of the general public.14 Thus, a defendant may defend
his own reputation against the defamation of another.15 Further,
communications made to those who may be expected to take official
action for the protection of the public interest are also privileged.16
A defendant's claim of qualified privilege can be defeated if the
ers); Tanner v. Gauh, 20 Ohio App. 243, 245-47, 153 N.E. 124, 125 (1925) (board of
county commissioners); Cornett, 604 S.W.2d at 63 (city council). Other courts have
refused to extend absolute immunity to such proceedings. See, e.g., McClendon v.
Coverdale, 57 Del. 568, 572, 203 A.2d 815, 817 (Del. Super Ct. 1964) (city council);
Gardner v. Hollifield, 97 Idaho 607, 609, 549 P.2d 266, 268 (1976) (school board);
Cowman v. LaVine, 234 N.W.2d 114, 124 (Iowa 1975) (city council); Cohen v. Bow-
doin, 288 A.2d 106,113 (Me. 1972) (board of selectmen);Jones v. Monico, 276 Minn.
371, 150 N.W.2d 213, 216 (1967) (board of county commissioners).
13. See RESTATEMENT (SECOND) OF TORTS § 594 (1977); see also Afro-American
Publishing Co. v. Jaffe, 366 F.2d 649, 656 (D.C. Cir. 1965); General Motors Corp. v.
Piskor, 27 Md. App. 95, 126, 340 A.2d 767, 787 (1975); Powers v. Carvalho, 117 R.I.
519, 531, 368 A.2d 1242, 1249 (1977); Owens v. Scott Publishing Co., 46 Wash. 2d
666, 674, 284 P.2d 296, 302 (1955), cert. denied, 350 U.S. 968 (1956); Parker v. Appa-
lachian Elec. Power Co., 126 W. Va. 666, 672, 30 S.E.2d 1, 4 (1944); Phifer v. Foe,
443 P.2d 870, 871 (Wyo. 1968).
This qualified privilege is similar to the privilege of self-defense. The privilege
attaches to the publication of defamatory statements for the protection or advance-
ment of the defendant's own interests. Under the privilege, the defendant may pub-
lish statements reasonably necessary to defend his own reputation against the
defamation of another. PROSSER & KEETON, supra note 8, § 115, at 825. See generally
Comment, Self-Defense in Defamation or "Re-tort Not Reply, " 34 ALB. L. REV. 95 (1969)
(discussion of all defenses to defamation).
14. See RESTATEMENT (SECOND) OF TORTS § 598 (1977); see also Sindorf v. Jacron
Sales Co., 27 Md. App. 53, 66-67, 341 A.2d 856, 865 (1975); Stevenson v. Baltimore
Baseball Club, Inc., 250 Md. 482, 486, 243 A.2d 533, 536 (1968); British Overseas
Airways Corp. v. Tours & Travel of Houston, Inc., 568 S.W.2d 888, 892-93 (Tex.
Civ. App. 1978).
The "public interest" privilege applies to statements made to those who may be
expected to take official action for the protection of the public interest. PROSSER &
KEETON, supra note 8, § 115, at 830. Examples of this privilege would include state-
ments given to the police to prevent a crime or statements made to public officials to
complain about government employees. See, e.g., Hutchinson v. New England Tel. &
Tel. Co., 350 Mass. 188, 190-91, 214 N.E.2d 57, 58-59 (1966) (telephone operator's
statement to police falsely identifying plaintiff as maker of bomb threat held to be
qualifiedly privileged); Nuyen v. Slater, 372 Mich. 654, 659-60, 127 N.W.2d 369, 373
(1964) (letter written by defendant to state health department defaming plaintiff, a
registered nurse, held to be qualifiedly privileged).
15. See supra note 13 and accompanying text.
16. See supra note 14 and accompanying text.
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plaintiff proves excessive publication, 17 the making of a defamatory
statement that is not the basis of the privilege,18 or that the state-
ment was made with malice or knowledge of falsity.19 These quali-
fied privileges would protect those petitioning the government only
in cases where the petitioner made a defamatory statement to defend
his own reputation or for the protection of the public interest.
B. Constitutional Protection for Defamatory Statements
In New York Times Co. v. Sullivan,20 the United States Supreme
Court held for the first time that the first amendment limits a court's
ability to award damages in state defamation actions. In New York
Times, the Supreme Court held that the first amendment right to free-
dom of speech requires a public official, who seeks to recover dam-
ages for defamation, to prove that the defendant published the
defamatory falsehood with "actual malice." 2' Actual malice was de-
fined as knowledge of falsity or reckless disregard as to whether the
17. See PROSSER & KEETON, supra note 8, § 115, at 832. The privilege does not
extend to the publication of defamatory statements to persons other than those rea-
sonably believed to be necessary to further the public interest. Id.; see also, Afro-Ameri-
can Publishing Co., 366 F.2d at 656; Preston v. Hobbs, 161 A.D. 363, 365, 146 N.Y.S.
419, 420 (1914).
18. See PROSSER & KEETON, supra note 8, § 115, at 832. The qualified privilege
does not extend to the publication of defamatory statements that are irrelevant to the
public or private interest which is entitled to protection. Id. See generally Comment,
supra note 13, at 98.
19. See PROSSER & KEETON, supra note 8, § 115, at 833-35. The privilege is inap-
plicable if the defamatory communication was made with ill will or spite, or if the
defendant knew the communication was false or did not have reasonable grounds to
believe it was true. Id.; see also General Motors Corp., 27 Md. App. at 129, 340 A.2d at
789; Powers, 117 R.I. at 531, 368 A.2d at 1249 (1977); Zarate v. Cortinas, 553 S.W.2d
652, 655 (Tex. Civ. App. 1977); Phifer, 443 P.2d at 871.
20. 376 U.S. 254 (1964).
21. Id. at 279-80. Sullivan, one of three elected commissioners of Montgomery,
Alabama, brought a libel action against the New York Times and four individuals claim-
ing he had been defamed in a full page advertisement. Although Sullivan was not
mentioned by name, the advertisement criticized the Montgomery police depart-
ment. Sullivan was the police commissioner. He was awarded $500,000 in damages
at trial. Id. at 256. The Supreme Court reversed, holding that constitutional protec-
tions for speech and press limit a state's power to award damages in libel actions
brought by public officials against critics of official conduct. See id. at 279-80. See
generally Berney, Libel and the First Amendment - A New Constitutional Privilege, 51 VA. L.
REV. 1 (1965) (discussion of New York Times Co. and its effect on state libel laws);
Kalven, The New York Times Case: A Note on "The Central Meaning of the First Amendment, "
1964 SuP. CT. REV. 191 (effects of New York Times on common law defamation);
Pierce, The Anatomy of an Historic Decision: New York Times Co. v. Sullivan, 43 N.C.L.
REV. 315 (1965) (discussing adequacy of "actual malice" criterion); Comment, Defa-
mation of a Public Official: The New York Times Case in Perspective, 15 DEPAUL L. REV.
376 (1966) (effect of New York Times on common law libel).
1986]
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statement was false or not. 22 The Court also held that a plaintiff
must prove "actual malice" by clear and convincing evidence.23
The Supreme Court limited application of the constitutional privi-
lege to those defamatory falsehoods involving the "official conduct"
of a "public official."24 Three years after New York Times, however,
22. New York Times, 376 U.S. at 280. In St. Amant v. Thompson, 390 U.S. 727
(1968), the Supreme Court clarified the actual malice standard, stating, "reckless
conduct is not measured by whether a reasonably prudent man would have pub-
lished, or would have investigated before publishing. There must be sufficient evi-
dence to permit the conclusion that the defendant in fact entertained serious doubts
as to the truth of his publication." Id. at 731. A court thus considers the state of
mind of the defendant rather than objective standards to determine the existence of
actual malice. See Herbert v. Lando, 441 U.S. 153, 160 (1979). Actual malice at com-
mon law had a different meaning than the one adopted by the Supreme Court in New
York Times. Malice at common law meant ill will or spite. See PROSSER & KEETON,
supra note 8, § 115, at 833-34. Common law malice is not the equivalent of actual
malice in the defamation context; common law malice alone will not support a find-
ing of actual malice. Cf Beckley Newspapers Corp. v. Hanks, 389 U.S. 81, 82 (1967)
(per curiam). However, common law malice is evidence of actual malice. See Curtis
Publishing Co. v. Butts, 388 U.S. 130, 164 (1967) (Warren, C.J., concurring).
23. New York Times, 376 U.S. at 285-86. Clear and convincing evidence is an in-
creased burden that the plaintiff must satisfy. This burden falls between the general
civil standard of proof by a preponderance of the evidence and the criminal standard
of proof beyond a reasonable doubt. See Bloom, supra note 8, at 255. See generally
Note, "Clear and Convincing" Libel: Fiction and the Law of Defamation, 92 YALE L.J. 520
(1983). The Supreme Court recently reaffirmed the "clear and convincing" standard
as the constitutionally required standard of appellate review. See Bose Corp. v. Con-
sumers Union of the United States, Inc. 104 S. Ct. 1949, 1965 n.30 (1984).
24. New York Times, 376 U.S. at 283. The Court did not determine the level or
rank of a government employee necessary to be within the category of "public offi-
cial." Id. at 283 n.23. Nor did the Court define the boundaries of "official conduct."
Id. The Court merely concluded that Sullivan's position as elected city commissioner
made him a public official, and that the allegations in the advertisement concerned
his official conduct. Id. In Rosenblatt, 383 U.S. 75 (1966), the Supreme Court defined
the meaning of public official. The Court stated "that the 'public official' designation
applies at the very least to those among the hierarchy of government employees who
have, or appear to the public to have, substantial responsibility for or control over
the conduct of governmental affairs." Id. at 85. Subsequent cases indicate that the
Rosenblatt public official definition includes various federal and state elected public
officials. See, e.g., Washington Post Co. v. Keogh, 365 F.2d 965, 968 (D.C. Cir. 1966)
(United States Congressman), cert. denied, 395 U.S. 1101 (1969); Bennett v. Trans-
american Press, 298 F. Supp. 1013, 1014-15 (S.D. Iowa 1969) (state representative);
Dodd v. Pearson, 277 F. Supp. 469, 471 (D.D.C. 1967) (United States Senator);
Phoenix Newspapers, Inc. v. Church, 103 Ariz. 582, 591-92, 447 P.2d 840, 849-50
(1968) (state attorney general), cert. denied, 394 U.S. 959 (1969); Savannah News-
Press, Div. Southeastern Newspaper Corp. v. Whetsell, 149 Ga. App. 233, 234, 254
S.E.2d 151, 152 (1979) (city mayor); Tucci v. Guy Gannett Publishing Co., 464 A.2d
161, 165 (Me. 1983) (city council member); Rinaldi v. Holt, Rinehart & Winston,
Inc., 42 N.Y.2d 369, 379, 397 N.Y.S.2d 943, 949, 366 N.E.2d 1299, 1305 (supreme
court judge), cert. denied, 434 U.S. 969 (1977); Morgan v. Winters, 594 P.2d 1220,
1222 (Okla. 1979) (state treasurer); Hawkins v. Oden, 459 A.2d 481, 483-84 (R.I.
1983) (state senator). See generally Elder, Defamation, Public Officialdom and the Rosen-
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the Supreme Court, in Curtis Publishing Co. v. Butts, 2 5 extended the
actual malice standard to defamation actions involving "public
figures."2 6 Public figures were defined as those "who do not hold
public office . . . [but] are nevertheless intimately involved in the
resolution of important public questions or, by reason of their fame,
shape events in areas of concern to society at large."
2 7
In Gertz v. Robert Welch, Inc., 28 the Supreme Court clarified the first
amendment's affect on state defamation actions. The Court in Gertz
reiterated the previous holdings that public officials and public
figures could recover damages in an action for defamation only upon
clear and convincing proof that the defamatory statement was made
with actual malice.29 The Court also held that state courts could not
blatt v. Baer Criteria - A Proposal for Revivification: Two Decades After New York Times
Co. v. Sullivan, 33 BUFFALO L. REV. 579, 626-43 (1984).
25. 388 U.S. 130 (1967). Curtis Publishing involved the Saturday Evening Post's
charge that University of Georgia Coach Wally Butts had conspired with Coach
"Bear" Bryant of the University of Alabama to fix a football game between their re-
spective schools. See id. at 135. A companion case, Associated Press v. Walker, 388
U.S. 130 (1967), involved an erroneous Associated Press account of former Major
General Edwin Walker's participation in a University of Mississippi campus riot. See
id. at 140-41. Since Butts was paid by a private alumni association and Walker had
resigned from the Army, neither could be classified as a "public official" under New
York Times. Although Justice Harlan announced the result in both cases, a majority of
the Court agreed with ChiefJustice Warren's conclusion that the New York Times stan-
dard should apply to criticism of "public figures" as well as "public officials." See id.
at 162-65, (Warren, C.J., concurring). Only three other Justices joined Justice
Harlan's analysis of the issues involved. In his concurring opinion, Chief Justice
Warren stated the principle that the New York Times standard applies to public figures.
Justices Brennan and White agreed with the ChiefJustice on that issue. See id. at 172-
74 (Brennan, J., concurring in part, dissenting in part). Justices Black and Douglas
reiterated their view that publishers should have an absolute immunity from liability
for defamation, but acquiesced in the Chief Justice's reasoning in order to enable a
majority of the Court to agree on the question of the appropriate constitutional privi-
lege for defamation of public figures. See id. at 170-72 (Black, J., concurring in part,
dissenting in part). See generally Kalven, The Reasonable Man and the First Amendment:
Hill, Butts, and Walker, 1967 Sup. CT. REV. 267, 275 (introducing a discussion of Butts,
Hill, and Walker with the heading "You Can't Tell the Players Without a Score
Card.").
26. Butts, 388 U.S. at 155 (Warren, C.J., concurring). See generally Bertelsman,
The First Amendment and Protection of Reputation and Privacy - New York Times Co. v.
Sullivan and How it Grew, 56 Ky. L.J. 718 (1968) (analyzes the "dizzy consequence" of
New York Times); Note, The Constitutional Law of Defamation and Privacy: Butts and
Walker, 53 CORNELL L. REV. 649 (1968) (approving the decisions on protecting those
who defame "without actual malice"); Note, Constitutional Law - Defamation under the
First Amendment - The Actual Malice Test and "Public Figures, -46 N.C.L. REV. 392 (1968)
(discussing confusion of applying actual malice test to "public figures").
27. Butts, 388 U.S. at 164 (Warren, C.J., concurring).
28. 418 U.S. 323 (1974).
29. See id. at 342. Prior to Gertz, the Supreme Court decided Rosenbloom v. Me-
tromedia, Inc., 403 U.S. 29 (1971), which resulted in no fewer than five different
opinions. In his opinion for the plurality, Justice Brennan concluded that the New
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impose liability without fault in cases involving private persons de-
famed by the news media.30 The Court's holding permitted the
states to define the level of fault, but required proof of at least negli-
gence. 3 ' Finally, recognizing that an award of punitive damages for
libel raises first amendment concerns, the Court ruled that states
may not award punitive damages in a libel action unless the plaintiff
can prove the defendant acted with actual malice.32
The Court in Gertz defined two types of public figures - general
public figures and limited public figures.33 General public figures
were those who enjoyed "general fame and notoriety in the commu-
nity."34 A limited public figure could either be a voluntary or invol-
York Times standard should extend to defamatory falsehoods relating to private per-
sons if the statements concerned matters of general or public interest. See id. at 43-
44. The Court in Gertz specifically rejected Rosenbloom, concluding that the "exten-
sion of the New York Times test proposed by the Rosenbloom plurality would abridge
(the] legitimate state interest [in providing private persons a remedy for defamation]
to a degree that we find unacceptable." Gertz, 418 U.S. at 346.
30. Gertz, 418 U.S. at 347-48. The plaintiffGertz was a well known Chicago attor-
ney. Gertz represented a family suing a Chicago policeman for damages because the
policeman had killed a member of the family. The defendant published a magazine
representing the views of theJohn Birch Society. The magazine published an article
accusing Gertz of participating in a frame up of the policeman at the murder trial to
further a Communist conspiracy against the police. Id. at 325-26. The Court agreed
with the lower court's conclusion that Gertz was a private person, but remanded for
retrial with instructions to comply with the Court's opinion. Id. at 352.
31. See id. at 347. See generally Robertson, Defamation and the First Amendment: In
Praise of Gertz v. Robert Welch, Inc., 54 TEX. L. REV. 199 (1976). For a survey of
state court decisions construing the Gertz standard of liability, see Note, Libel: State
Court Approaches in Developing a Post-Gertz Standard of Liability, 1984 AM. SURV. AM. L.
155, 163-77.
32. See Gertz, 418 U.S. at 348-50. Generally, in civil actions a plaintiff can recover
punitive damages when he proves the defendant acted with "malice, ill will or con-
scious disregard of [the] consequences to others." C. MCCORMICK, HANDBOOK ON
THE LAw OF DAMAGES § 79, at 280 (1935). The focus is on the disposition of the
defendant toward the plaintiffat the time of the wrongful act. See PROSSER & KEETON,
supra note 8, § 2, at 9-11. In Gertz, the Supreme Court recognized that the justifica-
tions for awarding punitive damages in libel actions were the same as in other civil
cases, namely deterrence and retribution. See Gertz, 418 U.S. at 350. However, the
Court also recognized that imposing punitive damages in libel actions creates a ten-
sion with first amendment freedom of speech. See id. at 349. Therefore, the Court
adopted the "actual malice" standard of liability to protect the state's interest in
awarding punitive damages and to reduce the chilling of speech likely to result from
such awards. See id. at 341-43. See generally Note, Punitive Damages and Libel Law, 98
HARV. L. REV. 847 (1985).
33. See Gertz, 418 U.S. at 351.
34. See id. at 351-52. The Court stated, "[a]bsent clear evidence of general fame
or notoriety in the community, and pervasive involvement in the affairs of society, an
individual should not be deemed a public personality for all aspects of his life." Id. at
352. An example of this type of public figure would be Johnny Carson. See Carson v.
Allied News Co., 529 F.2d 206, 209-10 (7th Cir. 1976) (Johnny Carson held to be
"all-purpose" public figure).
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untary limited public figure. 35 A voluntary limited public figure
freely injects himself into a public controversy.3 6 In contrast, an in-
voluntary public figure involuntarily is drawn into a particular public
controversy. 37
The Court in Gertz narrowly defined both general public figures
and involuntary limited public figures.38 Subsequent Supreme Court
cases also have narrowly defined voluntary limited public figures.39
In these cases, the Court has focused on the specific characteristics
and motivations of the individual, rather than the type of controversy
in determining limited public figure status. 40
The New York Times and Gertz cases hold that public officials and
public figures can recover damages in a defamation action against a
media defendant4l only upon clear and convincing proof that the de-
famatory falsehood was made with knowledge of its falsity or with
reckless disregard of the truth.42 The standard espoused in these
35. See Gertz, 418 U.S. at 345, 351.
36. Id.
37. Id.
38. The Court in Gertz required "clear evidence of general fame or notoriety in
the community, and pervasive involvement in the affairs of society" before a person
could be deemed a general public figure. Id. at 352. On the involuntary limited
public figure status, the Court stated: "Hypothetically, it may be possible for some-
one to become a public figure through no purposeful action of his own, but the in-
stances of truly involuntary public figures must be exceedingly rare." Id. at 345.
39. See Wolston v. Reader's Digest Ass'n, 443 U.S. 157 (1979); Hutchinson v.
Proxmire, 443 U.S. 111 (1979).
40. In Wolston, the Supreme Court held that Wolston, who 17 years earlier failed
to respond to a grand jury subpoena and subsequently pleaded guilty to criminal
contempt, was not a public figure. See W1olston, 443 U.S. at 166-69. In Hutchinson, the
Court held that a recipient of Senator Proxmire's "Golden Fleece of the Month
Award" was not a public figure. Hutchinson, 443 U.S. at 133-36. In Wolston, the Court
suggested that a plaintiff must meet all the criteria established in Gertz in order to
become a limited public figure. See Wolston, 443 U.S. at 166 n.8.
41. The Court in New York Times did not limit its holding to media defendants. In
fact, the defendants included four individuals in addition to the New York Times. See
New York Times, 376 U.S. at 256. In Gertz, the Court specifically referred only to the
publishing and broadcast media. See Gertz, 418 U.S. at 332 ("The principal issue in
this case is whether a newspaper or broadcaster that publishes defamatory falsehoods
about an individual who is neither a public official nor a public figure may claim a
constitutional privilege against liability for the injury inflicted by those statements.").
See generally Watkins & Schwartz, Gertz and the Common Law of Defamation: Of Fault,
Nonmedia Defendants, and Conditional Privileges, 15 TEX. TECH. L. REV. 823 (1984); Note,
First Amendment Protection Against Libel Actions: Distinguishing Media and Non-Media De-
fendants, 47 S. CAL. L. REV. 902 (1974).
42. See Gertz, 418 U.S. at 342-43 (1974); New York Times Co., 376 U.S. 279-80. For
a discussion of the development of the constitutional privileges, see generally Bros-
nahan, From Times v. Sullivan to Gertz v. Welch: Ten Years of Balancing Libel Law and
The First Amendment, 26 HASTINGS L.J. 777 (1975); Eaton, The American Law of Defama-
tion Through Gertz v. Robert Welch, Inc. and Beyond: An Analytical Primer, 61 VA. L.
REV. 1349 (1975); Frakt, The Evolving Law of Defamation: New York Times Co. v. Sulli-
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cases, however, does not provide constitutional protection for those
petitioning the government. The Supreme Court has indicated43
and most lower courts have held, that the Court's standards do not
provide constitutional protection for defamation by non-media de-
fendants.44 Citizens who petition the government for a redress of
van to Gertz v. Robert Welch, Inc. and Beyond, 6 RUT.-CAM. L.J. 471 (1975); Yasser,
Defamation as a Constitutional Tort: WithActual Malice For All, 12 TULSA L.J. 601 (1977).
43. The Court in Hutchinson noted: "Neither the District Court nor the Court of
Appeals considered whether the New York Times standard can apply to an individual
defendant rather than to a media defendant. . . . This Court has never decided the
question; our conclusion that Hutchinson is not a public figure makes it unnecessary
to do so in this case." Hutchinson, 443 U.S. at 133-34 n.16. However, a recent
Supreme Court decision indicates that the New York Times - Gertz constitutional pro-
tections would apply to a nonmedia defendant. In Dun & Bradstreet, Inc. v. Green-
moss Builders, Inc., 105 S. Ct. 2939 (1985), the Court had to decide whether Gertz
applied in a defamation action brought by a construction contractor against a credit
reporting agency which issued a false credit report to the contractor's creditors. The
Vermont Supreme Court had held "that as a matter of federal constitutional law, the
media protections outlined in Gertz are inapplicable to nonmedia defamation ac-
tions." Greenmoss Builders, Inc. v. Dun & Bradstreet, Inc., 143 Vt. 66, 75, 461 A.2d
414, 418 (1983). The Supreme Court affirmed, but for different reasons. Three jus-
tices concluded that the Gertz limitations on presumed and punitive damages were
inapplicable to the case because the speech involved a subject of purely private con-
cern and was circulated to an extremely limited audience. See Dun & Bradstreet, Inc.,
105 S. Ct. at 2946-47 (opinion of Powell, J.). Chief Justice Burger concluded that
Gertz did not apply since the credit report did not "concern a matter of general public
importance." Id. at 2948 (Burger, CJ., concurring). Similarly, Justice White con-
curred, reasoning that the credit report "does not deal with a matter of public impor-
tance." Id. at 2954 (White, J., concurring).
Nevertheless, at least five members of the Court agreed that the constitutional
protections afforded the media in New York Times and its progeny would also be af-
forded to a nonmedia defendant. Justice Brennan wrote in his dissent, which was
joined by Justices Marshall, Blackmun, and Stevens, that a distinction between media
and nonmedia defendants "is irreconcilable with the fundamental First Amendment
principle that '[t]he inherent worth of. . . speech in terms of its capacity for inform-
ing the public does not depend upon the identity of its source, whether corporation,
association, union, or individual.' " Id. at 2957 (Brennan, J., dissenting) (quoting in
part First Nat. Bank of Boston v. Bellotti, 435 U.S. 765, 777 (1978)). Justice White in
his concurring opinion expressly agreed with Justice Brennan that there is no distinc-
tion between media and nonmedia defendants, noting "that the First Amendment
gives no more protection to the press in defamation suits than it does to others exer-
cising their freedom of speech." Id. at 2953 (White, J., concurring). Justice Powell's
opinion did not expressly reject the media/nonmedia distinction, but expressly de-
clined to apply that distinction to resolve the case. See id. at 2942.
44. See, e.g., Rowe v. Metz, 195 Colo. 424, 425-26, 579 P.2d 83, 84-85 (1978);
Stuempges v. Parke, Davis & Co., 297 N.W.2d 252, 259-60 (Minn. 1980); Calero v.
Del Chem. Corp., 68 Wis. 2d 487, 499-506, 228 N.W.2d 737, 745-48 (1975). But see,
e.g., Antwerp Diamond Exch. v. Better Bus. Bureau, 130 Ariz. 523, 527, 637 P.2d
733, 737 (1981) (actual malice standard applicable in suit against nonmedia defend-
ant);Jacron Sales Co. v. Sindorf, 276 Md. 580, 590-97, 350 A.2d 688, 694-97 (1976)
(extending Gertz to nonmedia defendants); Wheeler v. Green, 286 Or. 99, 106-12,
593 P.2d 777, 782-85 (1979) (applying actual malice standard to public figure in case
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grievances generally are not members of the media. Therefore, citi-
zens who make defamatory statements in the course of petitioning
are not protected by the Supreme Court's actual malice standard of
liability and thus are vunerable to defamation suits.
C. The Right to Petition
The first amendment to the Constitution guarantees the right of
the people to petition the government for a redress of grievances.45
The Supreme Court has stated that the right to petition the govern-
ment is "among the most precious of the liberties safe-guarded by
the Bill of Rights."46 As the Court observed, the right to petition the
government is imperative "to the end that government may be re-
sponsive to the will of the people and that changes, if desired, may
be obtained by peaceful means." 47 The right to petition is also con-
sidered a part of the preferred position occupied by the other first
amendment freedoms.48
1. The Noerr-Pennington Doctrine
The Supreme Court has not recognized a constitutional privilege
against nonmedia defendant); Ryder Truck Rental v. Latham, 593 S.W.2d 334, 340
(Tex. Civ. App. 1979) (applying actual malice standard in case involving nonmedia
defendant). See generally Shiffron, Defamatory Non-Media Speech and First Amendment
Methodology, 25 U.C.L.A. L. REV. 915 (1978).
45. U.S. CONST. amend. I. The right to petition was first formally expressed in
the Magna Carta of 1215. See W. McKECHNIE, MAGNA CARTA 467 (2d ed. 1914); see
also J. NOWAK, R. ROTUNDA, & J. YOUNG, CONSTITUTIONAL LAW 1004 (2d ed. 1983).
Justice Story concluded that the petition clause was borrowed from the declaration of
rights in England after the revolution of 1688 in which the right to petition the King
for a redress of grievances was insisted upon. The right to petition parliament was
protected by statute in England at that time. See 2 J. STORY, COMMENTARIES ON THE
CONSTITUTION OF THE UNITED STATES 620 (4th ed. 1973); see also 1 B. SCHWARTZ, THE
BILL OF RIGHTS - A DOCUMENTARY HISTORY 198 (1971).
46. United Mine Workers of Am. v. Illinois State Bar Ass'n, 389 U.S. 217, 222
(1967). Justice Story believed that the petition clause was unnecessary in a republi-
can form of government because it inevitably results from the nature of the republi-
can government's structure and institutions. J. STORY, supra note 45, at 619.
47. Dejonge v. Oregon, 299 U.S. 353, 365 (1937). In the Congressional debate
on the first amendment, James Madison stated that people "may communicate their
will" through direct petitions to the legislature and government officials. 1 ANNAL OF
CONGRESS 738 (1789); see also United States v. Cruikshank, 92 U.S. 542, 552 (1876)
(the right to petition is implicit in "[t]he very idea of government, republican in form
• , .).
48. In United Mine Workers, the Supreme Court stated that the right to petition
was "intimately connected, both in origin and in purpose, with the other First
Amendment rights of free speech and free press." 389 U.S. at 222; see also Thomas v.
Collins, 323 U.S. 516, 530 (1945); Dejonge, 299 U.S. at 364. See generally 1 B.
SCHWARTZ, A COMMENTARY ON THE CONSTITUTION OF THE UNITED STATES 263-65
(1968).
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for defamatory statements made in the course of petitioning.49
However, the Supreme Court has established a first amendment pro-
tection for the right to petition in the context of antitrust litigation.
In a trilogy of antitrust cases, the Court, in what is known as the
Noerr-Pennington doctrine, limited the ability of the government to en-
force antitrust laws whenever that enforcement inhibits the right to
petition.50
In Eastern Railroad Presidents Conference v. Noerr Motor Freight, Inc., 51 a
group of trucking companies brought an action against several rail-
roads for conspiring to monopolize long distance freight business.
The trucking companies alleged that the railroads violated the Sher-
man Act52 by conducting a publicity campaign designed to influence
the government to adopt and enforce laws disfavoring the trucking
business.53 The Supreme Court concluded that the Sherman Act did
not prohibit the association of two or more persons in an attempt to
49. As early as 1845, the United States Supreme Court recognized that a peti-
tioning privilege might exist in a defamation action. In White v. Nicholls, 44 U.S. (3
How.) 266 (1845), the Supreme Court recognized a common law qualified privilege
for statements made while petitioning the government. Id. at 287, 289. In White,
Nicholls wrote several letters to the President and to the Secretary of the Treasury
stating that White was unfit to serve as collector of customs. Id. at 267-73. After
White was removed from his position, he brought suit against Nicholls for libel. Id.
at 273. On appeal, the Supreme Court held that the communications were quali-
fiedly privileged. Id. at 287, 291. Although the Court did not expressly advert to the
first amendment, it recognized that the letters were privileged comunications be-
cause they were petitions to an appropriate authority for redress of grievances. Id.
The Supreme Court recently reaffirmed White in McDonald v. Smith, 105 S. Ct. 2787,
2790-91 (1985).
For recent decisions recognizing a common law qualified privilege for unsolic-
ited communications to a legislative body, see Webster v. Sun Co., 731 F.2d 1 (D.C.
Cir. 1984) (memorandum sent to Congressional Research Service disparaging plain-
tiff and plaintiff's invention); Bradley v. Computer Sciences Corp., 643 F.2d 1029
(4th Cir. 1981) (letter sent to Defense Communications Agency claiming plaintiff-
employee "misrepresented" intent of defendant's notes in agency report).
50. California Motor Transp. Co. v. Trucking Unlimited, 404 U.S. 508 (1972);
United Mine Workers v. Pennington, 381 U.S. 657 (1965); Eastern R.R. Presidents
Conference v. Noerr Motor Freight, Inc., 365 U.S. 127 (1961). See generally Costilo,
Antitrust's Newest Quagmire: The Noerr-Pennington Defense, 66 MICH. L. REV. 333 (1967);
Comment, supra note 8; Comment, supra note 12.
51. 365 U.S. 127 (1961).
52. The trucking companies alleged that the railroads violated sections 1 and 2
of the Sherman Act. Section 1 of the Sherman Act provides in pertinent part: "Every
contract, combination in the form of trust or otherwise, or conspiracy, in restraint of
trade or commerce among the several States, or with foreign nations, is declared to
be illegal." 15 U.S.C. § 1 (Supp. 1986). Section 2 of the Sherman Act provides in
pertinent part: "Every person who shall monopolize, or attempt to monopolize, or
combine or conspire with any other person or persons, to monopolize any part of the
trade or commerce among the several States, or with foreign nations, shall be
deemed guilty of a felony ....... Id. § 2.
53. Naerr, 365 U.S. at 129.
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persuade the legislature to take a course of action that would pro-
duce a monopoly.54 The Court relied, in part,55 on the right to peti-
tion, noting that a contrary conclusion "would raise important
constitutional questions."56
In United Mine Workers v. Pennington,57 the Court discussed the
scope of Noerr. In Pennington, the Supreme Court held that concerted
efforts to influence the conduct of executive officials were privileged,
even if the intent and purpose was to obtain an anticompetitive re-
sult.58 Thus, in Pennington, the Court extended the reach of the Noerr
doctrine to administrative and executive decisionmaking. 59 As in No-
err, the Court did not base its holding on the first amendment.60
Ten years after Noerr, in California Motor Transport Co. v. Trucking
Unlimited,61 the Supreme Court explained the Noerr decision as rest-
ing in the constitutionally protected right to petition.62 The Court
concluded that legitimate petitioning activity included attempts to
influence administrative and judicial tribunals, as well as executive
and legislative proceedings.63 The Court also concluded that the
right to petition permits persons to petition the government con-
cerning their business interests in addition to political interests. 64
The Court in Trucking Unlimited also formally recognized the
"sham" exception. 65 In Noerr, the Court suggested a possible excep-
tion to the right to petition where the alleged petitioning activity was
a mere sham, or activity that was actually an attempt to directly inter-
fere with the business relationships of a competitor. 66 In formally
54. Id. at 136.
55. The Court in Noerr also employed a legislative history analysis. The Court
concluded that nothing in the legislative history of the Sherman Act revealed an in-
tent to regulate political activity by restricting the ability of persons to inform the
government of their wishes. Id. at 137.
56. Id. at 137-38.
57. 381 U.S. 657 (1965). In Pennington, a suit was brought against the United
Mine Workers and certain coal companies alleging that the defendants had at-
tempted to persuade the Secretary of Labor to obtain adjustments to the Tennessee
Valley Authority coal purchasing policy in order to drive small coal companies out of
business. See id. at 569-70.
58. Id. at 670.
59. Id. at 669-71.
60. See id.
61. 404 U.S. 508 (1972).
62. Id. at 510.
63. See id.. In Trucking Unlimited, the plaintiffs, a group of highway carriers,
brought an action against the defendants, a second group of highway carriers, alleg-
ing that the defendants violated the Sherman Act by instituting state and federal ad-
ministrative and judicial proceedings to prevent the plaintiffs' applications to acquire
operating rights. Id. at 509.
64. Id. at 511.
65. Id.
66. Noerr, 365 U.S. at 144.
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recognizing the sham exception in Trucking Unlimited, the Court held
that if activity fell within the exception, it would not be protected by
the first amendment.6
7
2. Application of the Noerr-Pennington Doctrine to Defamation Actions
Since Trucking Unlimited, a number of courts have applied the Noerr-
Pennington doctrine to other areas of the law, extending an absolute
privilege to petitioning activity that would otherwise be actionable.68
For example, the Noerr-Pennington doctrine has provided defendants
with absolute immunity in tort actions such as malicious prosecu-
tion69 and interference with prospective advantage. 7 0 In extending
an absolute immunity, these courts have concluded that the impor-
tance of protecting the right to petition outweighs any potential
harm to the plaintiffs.7
In addition, two courts have held that the Noerr-Pennington doctrine
provides an absolute privilege in defamation actions arising out of
statements made while petitioning the government. 7 2 The first court
to extend Noerr-Pennington to the defamation area was the West Vir-
ginia Supreme Court of Appeals in Webb v. Fury. 73 In Webb, an en-
67. Trucking Unlimited, 404 U.S. at 514. An exemption from the antitrust laws for
attempts to influence the government is inapplicable when such conduct is a "sham."
Conduct is considered a "sham" when there is no genuine attempt to influence a
governmental body. See id. at 511-14. See generally Fischel, Antitrust Liability for Attempts
to Influence Government Action: The Basis and Limits of the Noerr-Pennington Doctrine, 45 U.
Cm. L. REV. 80, 104-06 (1977); Note, Trade Regulation: Noerr Antitrust Immunity - Defin-
ing the Sham Exception, 29 OKLA. L. REV. 512, 514-18 (1976); Note, The Quagmire Thick-
ens: A Post - California Motor View of the Antitrust and Constitutional Ramifications of
Petitioning the Government, 42 U. CIN. L. REv. 281, 306-07 (1973); Comment, Antitrust
Immunity: Recent Exceptions to the Noerr-Pennington Defense, 12 B.C. IND. & COM. L. REV.
1133, 1143-46 (1971).
68. See, e.g., Gorman Towers, Inc. v. Bogoslavsky, 626 F.2d 607, 614-15, (8th Cir.
1980) (claim under federal Civil Rights Act that defendants obtained a zoning change
to prevent plaintiffs from building on the property); Weiss v. Willow Tree Civic
Ass'n, 467 F. Supp. 803, 817-19 (S.D.N.Y. 1979) (conspiracy to harass and delay
plaintiffs' application for zoning permits in violation of their civil rights).
69. See, e.g., City of Long Beach v. Bozek, 31 Cal. 3d 527, 645 P.2d 137, 183 Cal.
Rptr. 86 (1982) (suit by municipal government for malicious prosecution); Matossian
v. Fahmie, 101 Cal. App. 3d 128, 161 Cal. Rptr. 532 (1980) (malicious prosecution,
tortious business interference, and abuse of process).
70. See, e.g., Missouri v. National Org. for Women, Inc., 620 F.2d 1301 (8th Cir.)
(tortious infliction of economic harm), cert. denied, 449 U.S. 842 (1980); Feminist Wo-
men's Health Center, Inc. v. Mohammad, 586 F.2d 530 (5th Cir. 1978) (tortious in-
terference with a business relationship); Sierra Club v. Butz, 349 F. Supp. 934 (N.D.
Cal. 1972) (tortious interference with an advantageous relationship).
71. See National Org. Jbr Women, Inc., 620 F.2d at 1318; Sierra Club, 349 F. Supp. at
938; Bozek, 31 Cal. 3d at 535-36, 645 P.2d at 141, 183 Cal. Rptr. at 90-91.
72. E.g., Sherrard v. Hull, 53 Md. App. 553, 456 A.2d 59, aff'd per curiam, 296 Md.
189, 460 A.2d 601 (1983); Webb v. Fury, 282 S.E.2d 28 (W. Va. 1981).
73. 282 S.E.2d 28 (W. Va. 1981). Commentators have also argued that the Aoerr-
[Vol. 12
14
William Mitchell Law Review, Vol. 12, Iss. 4 [1986], Art. 3
http://open.mitchellhamline.edu/wmlr/vol12/iss4/3
DEFAMATORY NONTESTIMONIAL COMMUNICATIONS
vironmentalist and a public interest environmental group sent a
series of allegedly defamatory communications concerning the DLM
Coal Company to the Environmental Protection Agency (EPA) and
the Office of Surface Mining of the Department of the Interior
(OSM).74 DLM brought suit against the plaintiffs for libel and tor-
tious interference, claiming that the submission of false and defama-
tory information damaged its business reputation.75 The West
Virginia court held that the plaintiffs' communications with the EPA
and OSM were petitioning activities and thus absolutely privileged.
76
Sherrard v. Hull 77 was the second case to apply the Noerr-Pennington
doctrine to a defamation action. In Sherrard, the defendant made al-
legedly defamatory remarks about the plaintiff, a local businessman,
while speaking before a county board of commissioners.78 In a sub-
sequent suit for slander, the court instructed the jury that if it found
that the defendant was petitioning the government for a redress of
grievances, the comments before the board were absolutely privi-
leged. 79 On appeal, the Court of Special Appeals of Maryland af-
firmed the trial court's instruction, holding that statements made
while petitioning a legislative body for a redress of grievances were
absolutely privileged.80
Pennington doctrine should be extended to the defamation area. See Comment, supra
note 8; Comment, supra note 12.
74. Webb, 282 S.E.2d at 31-33. The defendants had requested the OSM to in-
spect DLM's mining operations and had requested the EPA to conduct a hearing to
reconsider the Agency's decision to grant DLM's water pollution control permits. Id.
at 32.
75. Id. at 31.
76. Id. at 37-41. The court held: "The people's right to petition the government
for a redress of grievances is a clear constitutional right and the exercise of that right
does not give rise to a cause of action for damages." Id. at 38-39.
77. 53 Md. App. 553, 456 A.2d 59, aff'd per curiam, 296 Md. 189, 460 A.2d 601
(1983).
78. Id. at 555, 456 A.2d at 61.
79. Id. at 560, 456 A.2d at 63.
80. Id. at 555, 456 A.2d at 61. In deciding this issue, the court first determined
that the defendant's appearance before the county board of commissioners did not
come within the scope of the common lawjudicial or legislative privileges. Id. at 558-
60, 456 A.2d at 61-63. The court based its holding of an absolute petitioning privi-
lege on three grounds. First, the court noted that the right to petition was one of the
"most precious" of the liberties protected by the first amendment. Id. at 561, 456
A.2d at 64 (quoting United Mine Workers v. Illinois State Bar Ass'n, 389 U.S. 217,
222 (1967)). Second, the court concluded that the policy behind the privilege was to
promote free communication between the government and its citizens. Id. at 573,
456 A.2d at 70-1. Finally, the court concluded that the Noerr-Pennington doctrine pro-
vides an absolute privilege in the antitrust area and should be extended to defama-
tion cases. Id. at 564-65, 456 A.2d at 66-70.
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II. THE IBP DECISION
In IBP, the Eighth Circuit had to decide the extent to which the
first amendment right to petition limits a court's ability to award
damages in a libel action based on nontestimonial communications
made in the course of petitioning. In IBP, the Eighth Circuit re-
versed a libel judgment in favor of the plaintiff, holding that a de-
fendant is immune from liability unless the plaintiff can prove by
clear and convincing evidence that the defamatory statements made
in the course of petitioning were false and made with "actual
malice." 8 '
A. Factual Background
In 1977, a congressional subcommittee 82 held hearings to deter-
mine whether current legislation ensured continued competition in
the meatpacking industry.83 During the hearings, several witnesses
provided information about Iowa Beef Processors, Inc. (IBP), a large
meatpacking company, specifically charging IBP with anticompetitive
conduct.84 The subcommittee also subpoenaed Hughes A. Bagley, a
former IBP vice president, and documents in his possession known
as the "Bagley Documents." 8 5
81. See 755 F.2d at 1314-17.
82. The subcommittee involved was the Subcommittee on Small Business Ad-
ministration and Small Business Investment Company Authority and General Small
Business Problems of the United States House of Representatives Committee on
Small Business. Id. at 1305.
83. Id.
84. Id. IBP was one of the four largest meatpacking companies in the United
States. See Small Business Problems in the Marketing of Meat and Other Commodities (Part 3 -
Concentration Trends in the Meat Industry): Hearings Before the Subcomm. on SBA and SBIC
Authority and General Small Business Problems of the House Comm. on Small Business, 96th
Cong., 1st Sess. 33 (1979).
85. IBP, 755 F.2d at 1305. IBP employed Bagley first as a consultant and later as
vice president of retail sales development from 1971-75. Id. at 1304. In July, 1975
when Bagley left IBP's employ, he took with him a number of documents and files he
generated while working for IBP. Id. Bagley testified that when he changed jobs
during his career, he took documents from his previous employment to his new em-
ployment to help him with the duties and responsibilities of his new job. Brief for
Appellee at 4, In re IBP Confidential Documents Litigation, 755 F.2d 1300 (8th Cir.
1985). The documents taken from IBP included the company's weekly profit and loss
statements, monthly reports on production and sales, president's staff meeting re-
ports, confidential legal memoranda, memoranda describing IBP's goals, marketing
strategy and pricing formulas, and various documents generated by other former IBP
employees. See IBP, 755 F.2d at 1304 n.8. Bagley and IBP subsequently negotiated
and executed a settlement agreement, releasing each other from any liability arising
out of the employment relationship and its termination. Id. As part of the agree-
ment, Bagley agreed not to provide assistance to any third party in bringing a lawsuit
against IBP. However, in 1976 and 1977, Bagley met with several antitrust attorneys
concerning IBP's activities. Id. In those meetings, Bagley disclosed information
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Representative Neal Smith, chairman of the subcommittee, invited
IBP to send a spokesperson to testify before the subcommittee.86
Representative Smith informed IBP that proposed legislation would
affect the company. 8 7 Smith also advised IBP that the subcommittee
would ask questions about the Bagley Documents. 88 However, IBP
did not respond before Bagley testifed.89 In his testimony, Bagley
indicated that IBP was involved in anticompetitive practices,90 and in
response to questions by the subcommittee, Bagley indentified sev-
eral instances of attempts by IBP to control and monopolize the
meatpacking industry.91
Shortly thereafter, IBP declined Representative Smith's invitation
to testify.92 IBP's thirty-one page letter responded to the charges
made against it before the subcommittee and in essence called Bag-
ley a liar and a thief.93 Approximately fourteen pages of the letter
pertained to charges made by Bagley, who IBP characterized as "a
about IBP's activities and allowed the attorneys to examine and copy some of the
Bagley Documents. Id. at 1304-05.
After IBP became aware of Bagley's activities, it filed suit in federal district court
against Bagley, seeking injunctive relief and damages. Id. at 1305. IBP alleged in its
complaint that Bagley breached his fiduciary duty to IBP and violated the terms of
the termination agreement. IBP later dismissed its claim against Bagley for damages,
but continued to seek injunctive relief compelling Bagley to return the Bagley Docu-
ments and to honor his contractual obligation. Id. In In re IBP Confidential Business
Documents Litigation, 754 F.2d 787 (8th Cir. 1985), the Eighth Circuit vacated the
district court's denial of an injunction and held that IBP could recover any of its
confidential documents.
86. IBP, 755 F.2d at 1305. Representative Smith addressed the letter to IBP's
president Robert Peterson. Smith included a copy of the committee rules and in-
formed Peterson that the hearing would be conducted pursuant to these rules. Id.
87. Id. at 1305-06.
88. Id. at 1305.
89. IBP did not respond to Representative Smith's invitation before the subcom-
mittee reconvened on July 23, 1979. Id. at 1306.
90. See id. Bagely testified that he "found reason to question" some of IBP's
marketing practices when he worked for IBP. Id. In conclusion, Bagley stated that,
"I also believe that the company has in the past become overly zealous in its attempts
to control and monopolize the packing industry." Id. Bagley's testimony and the
subpoenaed documents can be found in Small Business Problems in the Marketing of Meat
and Other Commodities (Part 5 - Anticompetitive Practices in the Meat Industry): Hearings
Before the Subcomm. on SBA and SBIC Authority and General Small Business Problems of the
House Comm. on Small Business, 96th Cong., 1st Sess. 4-226 (1979).
91. First, Bagley stated that IBP understated its yield in its pricing formula, thus
artificially inflating the price of its boxed beef. IBP, 755 F.2d at 1306. Second, Bag-
ley testified that IBP did not charge a large New York supermarket for periodic in-
creases in service fees. Id. at 1306-07. Finally, Bagley implied that IBP favored
certain customers in its pricing policies. Id. at 1307.
92. Id. at 1307. IBP declined the invitation by letter. Id.
93. IBP's letter also sharply criticized Representative Smith and the subcommit-
tee. IBP accused Smith of "demonstrable prejudice" against IBP and "obvious ulte-
rior motives to make political capital," and "to aid a friend and political crony."
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disgruntled ex-IBP employee" who had "stolen IBP documents and
misused IBP confidential information to defame and cause problems
for IBP."94 IBP claimed that Bagley's statements about the company
before the subcommittee were "absolutely false" and constituted
"clear perjury." 9 5
IBP sent copies of the letter to each member of the subcommit-
tee. 9 6 The subcommittee did not enter the letter into the record as
IBP had requested,9 7 nor did it formally release the letter to the
news media.98 After the media reported IBP's response, however,
IBP sent copies to several members of the media.99 IBP also distrib-
uted copies of the letter to its directors, officers, plant managers,
and to other interested parties.100
Bagley brought an action against IBP, claiming damages for libel,
invasion of privacy, and tortious interference with employment, all
resulting from the IBP letter. 101 The jury found IBP liable on all
three claims and awarded Bagley $8.75 million in compensatory and
punitive damages.102 After the trial, IBP moved for judgement
notwithstanding the verdict, or alternatively for a new trial, arguing
that the district court erred in instructing the jury on the libel claims
in derogation of its first amendment rights.103 The district court de-
nied IBP's motion.104
B. Holding and Analysis
On appeal, the Eighth Circuit reversed the libeljudgment. Adopt-
ing the New York Times standard of liability, the Eighth Circuit held
94. Id.
95. See id. at 1307-08. Bagley cited at least 14 defamatory statements in IBP's 31
page letter. See Brief for Appellee at 13-16, In re IBP Confidential Documents Litiga-
tion, 755 F.2d 1300 (8th Cir. 1985).
96. There were 18 members of the subcommittee. IBP, 755 F.2d at 1308.
97. IBP requested that the letter be made a part of the subcommittee's official
proceedings. Id. at 1307. The court concluded that the subcommittee's refusal to
include IBP's letter in the record was irrelevant for purposes of determining whether
IBP exercised its first amendment right to petition the government. Id. at 1310 n.14.
98. Id. at 1308.
99. Id.
100. Id. at 1308-09.
101. Id. at 1302. Bagley also claimed that the suit IBP filed against him in 1977
constituted an abuse of process. The district court, however, ruled that this claim
was barred by the statute of limitations. See id. at 1302 n.2.
102. Id. at 1303-04. Thejury awarded $1 million compensatory damages and $5
million punitive damages on the libel claim. Id. at 1302 n.3. The jury also awarded
$250,000 compensatory damages and $1.5 million punitive damages for invasion of
privacy, $150,000 compensatory damages and $500,000 punitive damages for tor-
tious interference with employment, and $100,000 compensatory damages and
$250,000 punitive damages for tortious inteference with prospective advantage. Id.
103. Id. at 1303.
104. Id. at 1303-04.
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that IBP was immune from liability unless Bagley could prove by
clear and convincing evidence that the defamatory statements were
false and made with "actual malice."105
The court initially held that IBP "unquestionably" was exercising
its first amendment right to petition the government when it sent the
letter to the subcommittee.10 6 The court reasoned that the subcom-
mittee had investigated the meatpacking industry, and heard testi-
mony about IBP's activities, some of which charged IBP with
improper conduct. 10 7 The court noted that IBP limited the discus-
sion in its letter to the subject matter of the subcommittee's investi-
gation.O 8 The court further concluded that IBP was within the
scope of the first amendment right to petition when it distributed
copies of the letter to its directors, officers and plant managers, and
to other interested parties.109 The court held that the right to re-
spond to charges of improper conduct necessarily included the right
to distribute the response to those who learned of the charges.1 10
After holding that IBP was exercising its first amendment right to
petition, the court addressed the extent to which that right protected
IBP from liability for libelous statements made in the course of peti-
tioning. The court first rejected IBP's contention that an absolute
privilege should extend to all communications made in the course of
petitioning the government."' The court acknowledged that the
Supreme Court of Appeals of West Virginia in Webb, relying on the
Noerr-Pennington doctrine,112 extended an absolute immunity to all
communications made in the course of petitioning the government,
whether or not the communications were made in the confines of the
actual proceeding.1i3 The court, however, following the dissent in
Webb, concluded that the extension of absolute immunity in Webb was
unwarranted by the Noerr-Pennington doctrine.114 The IBP court
105. Id. at 1304.
106. Id. at 1309.
107. Id.
108. Id. at 1309-10. The court stated that IBP responded to the specific charges of
improper conduct made by the witnesses who testified before the subcommittee. In
its response, IBP explained its position and discredited the witnesses. IBP also ques-
tioned the integrity of the subcommittee. See id.
109. Id. The court observed that the right to petition went beyond the right to
communicate directly with the government. According to the court, "'[i]t necessarily
includes those activities reasonably and normally attendant to effective petitioning."
Id.
110. Id. The court said "[t]o hold otherwise would render the right to respond
virtually meaningless, particularly in a case such as this where the governmental body
to whom the response was directed chose not to publicize it." Id.
111. See id. at 1313-14.
112. See supra notes 50-67 and accompanying text.
113. IBP, 755 F.2d at 1311.
114. See id. at 1313.
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noted that since the first amendment does not absolutely protect de-
famatory speech, the Noerr-Pennington doctrine does not provide an
absolute privilege for defamatory statements made in the course of
petitioning the government.' 15
Nevertheless, because of the importance of petitioning the govern-
ment, the Eighth Circuit concluded that defamatory statements made
while petitioning the government must be afforded a qualified privi-
lege. 116 The court adopted the New York Times "actual malice" stan-
dard of liability.,1 7 Under this standard, a public person cannot
recover damages for a defamatory falsehood absent clear and con-
vincing evidence of actual malice.118 The court concluded that the
"actual malice" standard of liability provides the "necessary insula-
tion" for the first amendment interests at stake in petitioning the
government."i 9 The court further concluded that clear and convinc-
ing proof of defamatory statements affords sufficient protection to
those petitioning the government. 2 0
The court then held that Bagley was a limited public figure in the
context of petitioning the government.121 A limited public figure for
purposes of media comment, the court observed, plays an influential
role in resolving a public controversy and invites media attention.122
Similarly, the court concluded that Bagley, by playing an influential
role in the legislative process, invited comment and attention on
matters relevant to his participation.123 The court acknowledged
that while Bagley was subpoenaed to appear before the subcommit-
tee, he previously volunteered information about IBP to several anti-
trust lawyers.124 Thus, the court stated that Bagley could not be
115. See id. at 1313-14. The court also noted that safeguards exist in cases where a
witness testifies in person before a legislative committee. Specifically, the court
stated that a witness testifies under oath and is subject to prosecution for perjury.
These safeguards ensure that the absolute immunity from defamatory liability is not
abused. See id.
116. See id. at 1314-15. The court relied, in part, on Webster v. Sun Co., 731 F.2d
1 (D.C. Cir. 1984). In Webster, the District of Columbia Circuit extended a common
law qualified privilege to an allegedly libelous intra-office memorandum sent unsolic-
ited to the Congressional Research Service. Id. at 3. The court in Webster granted
common law immunity from liability for defamation in nontestimonial communica-
tions directed to the government. See id. The IBP court concluded that the common
law protection in Webster was inapplicable in IBP because those protections did not
extend to republications. IBP, 755 F.2d at 1314.
117. IBP, 755 F.2d at 1314-15.
118. Seeid. 1314-15.
119. Id.
120. Id. at 1315.
121. Id. at 1316.
122. Id.
123. Id.
124. Id. The court emphasized that Bagley provided this information voluntarily.
The court cited his testimony before the subcommittee where Bagley said that
[Vol. 12
20
William Mitchell Law Review, Vol. 12, Iss. 4 [1986], Art. 3
http://open.mitchellhamline.edu/wmlr/vol12/iss4/3
DEFAMA TORY ATONTESTIMONIAL COMMUNICATIONS
considered "a recalcitrant and unwilling witness."1 25 The court con-
cluded that Bagley assumed the risk and was "less deserving of re-
covery" for injuries caused by a defamatory falsehood.126 Since the
district court did not require Bagley to meet the "actual malice"
standard of liability,12 7 the Eighth Circuit reversed the libel judg-
ment and remanded the case to the district court.1 28
"somebody somehow had to stand up and be counted, or IBP was going to swallow
up all of its smaller competition." Id.
125. Id.
126. Id. The court stated that Bagley had proven access to the forum in which he
was defamed and thus had an opportunity to counteract false statements and mini-
mize the adverse affect on his reputation. Id. The court also noted that the defama-
tion occurred in a limited forum which reduced the scope of the injury. Id.
127. In New York Times, the Supreme Court held that an appellate court could
make an independent review of the evidence on the issue of "actual malice." See New
York Times, 376 U.S. at 285. The Court explained its holding as follows:
This Court's duty is not limited to the elaboration of constitutional princi-
pies; we must also in proper cases review the evidence to make certain that
those principles have been constitutionally applied. This is such a case, par-
ticularly since the question is one of alleged trespass across "the line be-
tween speech unconditionally guaranteed and speech which may
legitimately be regulated." In cases where that line must be drawn, the rule
is that we "examine for ourselves the statements in issue and the circum-
stances under which they were made to see . . . whether they are of a char-
acter which the principles of the First Amendment, as adopted by the Due
Process Clause of the Fourteenth Amendment, protect." We must "make
an independent examination of the whole record," so as to assure ourselves
that the judgment does not constitute a forbidden intrusion on the field of
free expression.
Id. (citations omitted) (footnote omitted).
The requirement of independent appellate review as established in New York
Times is a rule of federal constitutional law. In Bose Corp. v. Consumers Union of
United States, Inc., 104 S. Ct. 1949, 1967 (1984), the Supreme Court held that the
clearly erroneous standard of Rule 52(a) of the Federal Rules of Civil Procedure does
not prescribe the standard of appellate review on the issue of actual malice in a defa-
mation action governed by New York Times. Instead, appellate courts must exercise
independent judgment and determine if the record supports a finding of actual mal-
ice with clear and convincing evidence. Id.
The IBP court declined to exercise the right of independent appellate review,
concluding that the trial court had a "far superior vantage point" from which to ex-
amine the evidence and decide whether Bagley sufficiently proved actual malice. IBP,
755 F.2d at 1317.
128. See IBP, 755 F.2d at 1317. The court also reversed the judgment for tortious
interference with prospective employment. At trial Bagley testified that six days after
he appeared before the subcommittee, he was discharged, along with 90 other em-
ployees, from his position as general manager of a Dubuque Packing Company
fabricating plant. Id. at 1317-18. Bagley was unable to obtain subsequent employ-
ment despite sending out several hundred applications. Id. at 1318. The court con-
cluded that the only evidence constituting interference with prospective advantage
was IBP's publication of the allegedly libelous letter. See id. Therefore, the court
held that Bagley's inability to obtain employment was an element of damages for libel
and an award on a separate claim would be a duplication of damages. Id. The court,
however, affirmed the tortious interference with existing employment. Id. The dis-
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C. Judge Fagg's Dissent
While Judge Fagg agreed that legitimate petitioning activities are
entitled to some first amendment protection, he nevertheless dis-
sented. Judge Fagg believed that Bagley retained his status as a pri-
vate individual.129 The dissent disagreed with the majority's
conclusion that Bagley played an "active" and "influential" role in
the legislative process.o30 Judge Fagg reasoned that Bagley made a
single appearance under subpoena before the subcommitteel3l and
did not seek a public audience with his other involvement in the IBP
controversy.' 3 2 The dissent characterized as "harsh" the majority's
conclusion that an individual appearing before a legislative commit-
tee has "accepted the risk" and is "less deserving of recovery."1 33
This result, Judge Fagg stated, will discourage citizens from volunta-
rily providing relevant information to legislative committees.l34
III. ANALYSIS
While the Eighth Circuit was correct in holding that the New York
Times actual malice standard of liability was applicable, the court
erred in two important respects. First, the court mistakenly con-
cluded that Bagley was a public figure. Although the majority relied
on the Gertz public figure criteria, it misapplied these criteria to Bag-
ley because Bagley appeared before the legislative subcommittee in-
voluntarily, and because he avoided the media and public comment.
Second, the court did not recognize that IBP's distribution of the
letter to the media and other third persons took them outside the
protection of the petitioning privilege. The right to petition is a nar-
row form of speech involving communications designed to influence
governmental decisions. Publications to the media and other indi-
viduals not associated with the government should not be considered
within the scope of the petitioning privilege.
A. Adoption of the Actual Malice Standard of Liability
The Eighth Circuit court correctly concluded that a qualified privi-
trict court had previously vacated the invasion of privacy verdict as a double recovery.
See id. at 1303 n.4.
129. Id. at 1320.
130. See id. at 1320-21.
131. Id. at 1321. Judge Fagg noted that Bagley's meetings with the antitrust law-
yers were private and nonpublicized. Judge Fagg also noted that these meetings
were not initiated by Bagley. See id.
132. Id. Unlike the majority, Judge Fagg concluded that Bagley did not have
proven access to the legislative forum or the opportunity to counteract false state-
ments by IBP. See id.
133. Id.
134. Id.
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lege, rather than an absolute privilege, applied to libelous statements
made in the course of petitioning. Prior to IBP, two courts, relying
on the Noerr-Pennington doctrine, held that libelous statements made
in the course of petitioning were absolutely privileged.135 Applying
an absolute privilege to nontestimonial communications made dur-
ing the course of petitioning based on the Noerr-Pennington doctrine
would have overstated the doctrine's basic rule. None of the
Supreme Court's decisions interpreting the right to petition indicate
that the right is absolute.t3 6 The Supreme Court formulated the
doctrine through a balancing of the first amendment right to petition
against the interest of the government in enforcing the antitrust
laws.i37 Similarly, the Court, in developing the actual malice stan-
dard of liability for defamation, balanced the first amendment right
of free speech and free press against the legitimate state interest in
protecting an individual's reputation from defamatory falsehoods.138
Since the first amendment right to petition is afforded the same
constitutional protection as other first amendment rights,o39 it fol-
lows that the right to petition must be balanced against the state's
interest in providing a remedy for defamatory falsehoods in the same
manner as was done in New York Times and its progeny. If the IBP
court concluded that an absolute privilege applied, it would have
given greater weight to the first amendment right to petition than the
Supreme Court has given to the first amendment right to free speech
and press.140 Further, the Eighth Circuit would have completely ig-
nored the Supreme Court's definitive statement that the first amend-
ment does not absolutely protect defamatory speech. 14i
The Eighth Circuit correctly held that the actual malice standard
135. See Sherrard v. Hull, 53 Md. App. 553, 456 A.2d 59, aff'd per curiam, 296 Md.
189, 460 A.2d 601 (1983); Webb v. Fury, 282 S.E.2d 28 (W.Va. 1981).
136. See, e.g., Bill Johnson's Restaurants, Inc. v. NLRB, 461 U.S. 731, 743 (1983);
California Motor Transp., 404 U.S. at 513.
137. See California Motor Transp. 404 U.S. at 510-14; United Mine Workers v. Pen-
nington, 381 U.S. 657, 669-71 (1965); Noerr, 365 U.S. at 137-38.
138. See Gertz, 418 U.S. at 339-48; New York Times, 376 U.S. at 268-83. Although
the Court did not engage in balancing in New York Times, this is a fair statement of its
decision in terms of Gertz's balancing language: "[W]e believe that the New York Times
rule states an accomodation between this concern and the limited state interest pres-
ent in the context of libel actions brought by public persons." Gertz, 418 U.S. at 343.
For a discussion of the balance struck by the Supreme Court between freedom of the
press and an individual's right to reputation, see Anderson, Libel and Press Self-Censor-
ship, 53 TEX. L. REV. 442 (1975).
139. See supra note 48 and accompanying text.
140. See Wayte v. United States, 105 S. Ct. 1524, 1532-33 n.1 1(1985) ("Although
the right to petition and the right to free speech are separate guarantees, they are
related and generally subject to the same Constitutional analysis.").
141. See Gertz, 418 U.S. at 340 ("there is no constitutional value in false statements
of fact").
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provides sufficient protection to the competing interests involved.
The Supreme Court in New York Times and Curtis Publishing held that
public officials and public figures must prove the existence of actual
malice by clear and convincing evidence to recover damages in a def-
amation action. 142 The Court in Gertz, held that private figure plain-
tiffs do not have to prove actual malice.t43 The Gertz Court
concluded that the interest of the state in providing a remedy for
defamatory falsehood increases in the case of a private figure plain-
tiff,144 because private persons are more vulnerable to injury and do
not have the same opportunities for rebuttal as public figures,145 and
because public figures, unlike private figures, invite comment and
attention. 146
The justifications underlying Gertz, as the Eighth Circuit con-
cluded, are also applicable when a person or group exercises the
right to petition.147 Therefore, a public person or official defamed
by someone in the course of petitioning the government, should be
able to recover damages only upon clear and convincing proof of
actual malice. Private figures, on the other hand, need not prove
actual malice.
Four months after the IBP decision, the United States Supreme
Court resolved the question of absolute immunity for nontestimonial
communications. In McDonald v. Smith, 148 the Court held that the
right to petition did not provide absolute immunity to a defendant
charged with expressing defamatory falsehoods in letters to the Pres-
ident. 149 The Court, in a brief opinion, stated that petitions to the
President containing "intentional and reckless falsehoods 'do not en-
142. See Curtis, 388 U.S. at 164 (Warren, C.J., concurring); New York Times, 376
U.S. at 279-80.
143. See Gertz, 418 U.S. at 343.
144. Id. at 345-46. The Court stated that unlike the public figure plaintiff who has
assumed an influential role in society, the private figure plaintiff "has relinquished no
part of his interest in the protection of his own good name, and consequently he has
a more compelling call on the courts for redress of injury inflicted by defamatory
falsehood." Id. at 345.
145. Id. at 344.
146. Id. at 345.
147. See supra note 142.
148. 105 S. Ct. 2787 (1985). In McDonald, the plaintiff was being considered for
the position of United States Attorney. The defendant wrote two letters to President
Reagan which accused the plaintiff of "violating the civil rights of various individuals
while a Superior Court Judge" and of engaging in "fraud and conspiracy to commit
fraud" and "extortion or blackmail." Id. at 2789. The defendant sent copies of the
letters to other officials in the executive and legislative branches of government. See
id. The plaintiff commenced a libel action against the defendant. Both the district
court and the court of appeals refused to grant the defendant an absolute immunity
from liability. Id.
149. See id. at 2791.
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joy constitutional protection.' "150 The Court further stated that to
accept the defendant's claim of absolute immunity would elevate the
right to petition above other first amendment rights.'5' The Court,
however, did not decide whether the actual malice standard of liabil-
ity applied. The majority merely stated that under North Carolina
common law, a plaintiff could recover damages in a defamation ac-
tion upon proof of malice, which, the Court noted, was defined by
the North Carolina courts to be consistent with New York Times. 152
Three justices 153 concurring in the opinion stated that the New York
Times actual malice standard would apply.15 4
B. Misapplication of Public Figure Criteria
The major shortcoming of the IBP decision, was the court's failure
to specify the precise criteria to be employed when classifying plain-
tiffs as public figures or private persons for purposes of petitioning
the government. The classification of a plaintiff as a public figure or
private person is crucial in a defamation action because each classifi-
cation carries a significantly different standard of proof. Indeed, in
order to recover damages in a defamation suit, a public figure plain-
tiff must prove actual malice by clear and convincing evidence.155 A
private person, on the other hand, must show only the degree of
fault required by state law.156
In adopting the actual malice standard of liability, the Eighth Cir-
cuit relied on the reasoning and analysis of the New York Times - Gertz
line of cases.157 Relying on the same cases, the majority held that
Bagley was a limited public figure for purposes of petitioning the
government.15 8 Although the court relied on the Gertz limited public
figure criteria to determine Bagley's status, the court apparently dis-
tinguished between limited public figures for purposes of media
150. Id. (quoting Garrison v. Louisiana, 379 U.S. 64, 75 (1964)).
151. See id. The Court also stated, "[t]he right to petition is guaranteed; the right
to commit libel with impunity is not." Id.
152. See id.
153. Justices Brennan, Marshall and Blackmun. See id.
154. See id. at 2791-94 (Brennan, J., concurring). Justice Brennan wrote:
There is no persuasive reason for according greater or lesser protection to
expression on matters of public importance depending on whether the ex-
pression consists of speaking to neighbors across the backyard fence, pub-
lishing an editorial in the local newspaper, or sending a letter to the
President of the United States. It necessarily follows that expression falling
within the scope of the Petition Clause, while fully protected by the actual-
malice standard set forth in New York Times Co. v. Sullivan, is not shielded by
an absolute privilege. I therefore join the Court's opinion.
Id. at 2794.
155. See IBP, 755 F.2d at 1315.
156. See Gertz, 418 U.S. at 347.
157. See IBP, 755 F.2d at 1314-16.
158. Id. at 1316.
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comment and limited public figures for purposes of petitioning.15 9
The court was careful to note that it was not deciding whether Bagley
was a limited public figure for purposes of media comment.1 60 In-
stead, the court concluded that Bagley was "analogous" to a limited
public figure in the context of petitioning the government.161
The majority's analysis on the limited public figure issue is curi-
ous. The IBP majority did not suggest any criteria other than those
of Gertz for determining limited public figures for purposes of peti-
tioning. Furthermore, the majority did not explain if or why the two
types of limited public figures are different. The Eighth Circuit, of
course, did not have to decide whether Bagley was a limited public
figure for purposes of media comment since IBP was not a media
defendant. Yet, if the court intended the Supreme Court's criteria
for limited public figures for purposes of media comment to apply to
persons petitioning the government, the majority erroneously con-
cluded that Bagley was a limited public figure.
The Supreme Court in Gertz defined two types of limited public
figures for purposes of media comment. The first type is a voluntary
limited public figure who voluntarily injects himself into a particular
public controversy. 16 2 In contrast, an involuntary limited public fig-
ure is drawn into a particular public controversy1 63 through no pur-
poseful action of his own.' 64  In Gertz, the Court stated that
"instances of truly involuntary involvement public figures must be
exceedingly rare." 65 The Court's subsequent decisions have all but
eliminated the involuntary limited public figure.166
159. See id.
160. Id. The court stated: "For purposes of this case, we need not decide whether
Bagley is a limited public figure within the meaning of Gertz-that is, for purposes of
media comment." Id.
161. Id.
162. Gertz, 418 U.S. at 351.
163. Id.
164. Id. at 345.
165. Id.
166. In Time, Inc. v. Firestone, 424 U.S. 448 (1976), the Court held that Mary
Alice Firestone, ex-wife of Russell Firestone, was not a public figure because of the
lack of voluntary involvement. Although the Firestone's divorce case was highly pub-
licized, the Court stated that Mrs. Firestone did not "freely choose to publicize issues
as to the propriety of her married life." Id. at 454. The Court reasoned that
" '[r]esort to the judicial process . . . is no more voluntary in a realistic sense than
that of the defendant called upon to defend his interests in court.' " Id. (quoting
Boddie v. Connecticut, 401 U.S. 371, 376-77 (1971)).
Similarly, in Wolston, the Supreme Court held that the plaintiff's failure to appear
before a grand jury investigating Soviet espionage, and thus voluntarily engaging in
criminal conduct, did not make him a public figure. Wlolston, 443 U.S. at 166-69. The
Court reasoned that "[a] private individual is not automatically transformed into a
public figure just by becoming involved in or associated with a matter that attracts
public attention." Id. at 167. Finally, in Hutchinson, the Court found that the receipt
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Determining who is a voluntary public figure is extremely diffi-
cult. 167 As one court stated, "[d]efining public figures is much like
trying to nail a jellyfish to the wall."168 The Supreme Court's deci-
sions demonstrate, however, that visibility or involvement in public
events does not make one a limited public figure. For example, in
Gertz, an attorney involved in a highly publicized case was held to be
a private figure. 16 9 Similarly, in Time, Inc. v. Firestone, 170 the wife of a
and benefit of public grants did not make the plaintiff a public figure. The Court
reasoned that the plaintiff "did not thrust himself or his views into public controversy
to influence others." Hutchinson, 443 U.S. at 135.
The involuntary public figure issue has been subject to little litigation in the
lower federal courts. The courts, however, agree that the involuntary public figure
category has limited application. See Dameron v. Washington Magazine, Inc., 779
F.2d 736, 743 (D.C. Cir. 1985) ("the circumstances in which an involuntary public
figure is created will, we are confident, continue to be few and far between"); Schultz
v. Reader's Digest Ass'n, 468 F. Supp. 551, 559 (E.D. Mich. 1979) ("continued vital-
ity of this classification is called into serious question by the opinion in Firestone").
Nevertheless, the lower federal courts have indicated situations where the invol-
untary public figure classification would be applicable. See, e.g., Dameron, 779 F.2d at
743 (air traffic controller was an involuntary public figure for the limited purpose of
discussions of the air crash which took place while he was on duty); Marcone v. Pent-
house Int'l Magazine For Men, 754 F.2d 1072, 1084 n.9 (3d Cir. 1985) ("The one
group of individuals that might truly be considered involuntary public figures are
relatives of famous people."); Waldbaum v. Fairchild Publications, Inc., 627 F.2d
1287, 1295 n. 18 (D.C. Cir.), cert. denied, 449 U.S. 898 (1980) (celebrity who decides to
abandon his prominent position in society to return to anonymity, but persistent
press attention thwarts the quest for privacy).
167. Much has been written on the private person/public figure issue. See generally
Ashdown, Of Public Figures and Public Interest - The Libel Law Conundrum, 25 WM. &
MARY L. REV. 937 (1984); Bamberger, Public Figures and the Law of Libel: A Concept in
Search of Definition, 33 Bus. LAw. 709 (1978); Christie, Injury to Reputation and the Consti-
tution: Confusion Amid Conflicting Approaches, 75 MICH. L. REV. 43 (1976); Daniels, Public
Figures Revisited, 25 WM. & MARY L. REV. 957 (1984); Drechsel, Corporate Libel Plaintiffs
and the News Media: An Analysis of the Public-Private Figure Distinction After Gertz, 21 AM.
Bus. L.J. 127 (1983); LaRue, Living With Gertz: A Practical Look at Constitutional Libel
Standards, 67 VA. L. REV. 287 (1981); Schauer, Public Figures, 25 WM. & MARY L. REV.
905 (1984); Note, Defamation Law: Once a Public Figure Always a Public Figure, 10 HOF-
STRA L. REV. 803 (1982); Note, Whether the Limited-Purpose Public Figure? 8 HOFSTRA L.
REV. 403 (1980); Note, Wolston v. Reader's Digest Association, Inc.: The Definition of Public
Figure is Narrowed, 58 N.C.L. REV. 1042 (1980); Note, Libel Becomes Viable: The Narrow
Application of Limited Public Figure Status in Current Defamation Law - Wolston v. Reader's
Digest Association, Inc. and Hutchinson v. Proxmire, 7 OHIO N.U.L. REV. 125 (1980);
Note, Public Figures, Private Figures and Public Interest, 30 STAN. L. REV. 157 (1977); Case
Note, The Supreme Court Places Further Limitations on Designation as a "Public Figure" in
LibelActions - Wolston v. Reader's Digest Association, 1980 B.Y.U. L. REV. 450; Com-
ment, Wolston and Hutchinson: Changing Contours of the Public Figure Test, 13 Loy.
L.A.L. REV. 179 (1979); 8 HOFSTRA L. REV. 403 (1980).
168. Rosanova v. Playboy Enterprises, Inc., 411 F. Supp. 440, 443 (S.D. Ga.
1976), af'd, 580 F.2d 862 (5th Cir. 1978).
169. The plaintiff Gertz was an attorney hired to represent the Nelson family in a
civil action against Nuccio, a Chicago policeman who shot and killed the Nelson's
son. The defendant in Gertz published a magazine representing the views of the John
1986]
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wealthy manufacturer was not considered a public figure, even
though she chose to publicize her divorce sUit.171 In Hutchinson v.
Proxmire, 172 where a researcher's work was ridiculed as a result of
Senator Proxmire's "Golden Fleece" award, the Court concluded
that while the issue may have become a public controversy, it could
not make a public figure out of a private individual.173 Likewise, in
Birch Society. See Gertz, 418 U.S. at 325. The defendant published an article in its
magazine accusing Gertz of participating in a frame up of Nuccio at his murder trial
to further a Communist conspiracy against the police. Gertz, who was not involved
in the Nuccio murder trial, sued for libel. See id. at 327. The defendant argued that
Gertz was a public figure because he had served on a Chicago housing committee and
appeared at the coroner's inquest. See id. at 326, 351. The Court rejected the de-
fendant's argument. The Court noted that while Gertz had been active in community
and professional affairs and had published several books and articles on legal sub-
jects, he had not achieved general fame or notoriety in the community so as to be
considered a general public figure. Id. at 351-52. The Court also concluded that
Gertz could not be considered a limited public figure. The Court observed that he
played a minimal role at the coroner's inquest and that his participation was related
to his representation of a private client. See id. at 352. The Court further observed
that Gertz took no part in the criminal prosecution of Nuccio and did not discuss the
case with the media. Thus, the Court concluded that Gertz "plainly did not thrust
himself into the vortex of this public issue, nor did he engage the public's attention in
an attempt to influence its outcome." Id.
170. 424 U.S. 448 (1976).
171. The plaintiff, Mary Alice Firestone, was divorced from her husband Russell
Firestone. Time magazine reported in its "Milestones" section that Russell Firestone
was granted a divorce "on grounds of extreme cruelty and adultery." Id. at 452.
Time further reported that the "trial produced enough testimony of extramarital ad-
ventures on both sides, said the judge, 'to make Dr. Freud's hair curl.'" Id. The
plaintiff filed a libel action after Time refused to issue a retraction. Time asserted that
the plaintiff was a public figure because her divorce was a highly publicized "cause
c416bre" and because she held press conferences during the divorce proceedings. See
id. at 454-55 n.3. The Supreme Court, however, concluded that the plaintiff "did not
thrust herself to the forefront of any particular public controversy in order to influ-
ence the resolution of the issues involved in it." Id. at 453. Further, the Court con-
cluded that the press conferences did not convert the plaintiff into a public figure.
The Court stated that there was "no indication that she sought to use the press con-
ferences as a vehicle by which to thrust herself to the forefront of some unrelated
controversy in order to influence its resolution." Id. at 454-55 n.3.
172. 443 U.S. 111 (1979).
173. Hutchinson, a research behavioral scientist, was the recipient of Senator
Proxmire's "Golden Fleece" award, an award given to publicize examples of wasteful
governmental spending. See id. at 114. Hutchinson brought a libel action against
Proxmire. Proxmire asserted that Hutchinson was a limited public figure for pur-
poses of comment on his receipt of federal funds for research projects. Id. at 134.
The Supreme Court, however, held that Hutchinson was not a public figure because
he "did not thrust himself or his views into public controversy to influence others."
Id. at 135. The Court noted that neither Hutchinson's applications for federal grants
nor his publication invited the degree of public attention and comment on his receipt
of federal grants essential to be considered a public figure. Id. In addition, the
Court stated that "those charged with defamation cannot, by their own conduct, cre-
ate their own defense by making the claimant a public figure." Id.
[Vol. 12
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Wolston v. Reader's Digest,174 the Court found that media attention
alone did not create a public figure out of a private citizen even
where the plaintiff had previously been alleged to be a Soviet
agent.' 75 Thus, the Court has rejected the proposition that mere in-
volvement in public events is sufficient. Instead, the Supreme Court
has concluded that a plaintiff becomes a limited public figure by
thrusting himself into a public controversy "in order to influence the
resolution of the issues involved." 176
Applying the Supreme Court's criteria and considering its narrow
application of the limited public figure category, a close analysis ex-
poses the IBP majority's error in concluding that Bagley was a public
figure. The IBP majority relied on Bagley's overall involvement in
the IBP controversy.1 77 The majority concluded that Bagley played
an influential role in the legislative process which invited comment
and attention on matters relevant to his participation. 178 The major-
ity acknowledged that while Bagley was subpoenaed to appear before
the subcommittee, he previously volunteered information about IBP
to several antitrust lawyers.179 Thus, the majority concluded that
174. 443 U.S. 157 (1979).
175. During 1957 and 1958, a federal grand jury conducted an investigation of
Soviet intelligence agents. As a result of the investigation, Wolston's aunt and uncle
were arrested on, and later pleaded guilty to, espionage charges. Id. at 161. Wolston
was later subpoenaed to appear before the grand jury. However, Wolston failed to
respond to the subpoena. A federal district judge then issued an order to show cause
why Wolston should not be found in contempt. These events were reported in the
news media. Id. at 162. Wolston appeared in court in response to the court's order
and offered to testify before the grandjjury. The offer was refused, and Wolston then
pleaded guilty to the contempt charge after his pregnant wife became hysterical on
the witness stand. Id. at 163. Wolston received a one year suspended sentence and
three years probation. These events were also widely reported in the media. Id. In
1974, Reader's Digest published a book about Soviet espionage in which Wolston was
falsely named as a Soviet agent. Id. at 159. Wolston then sued Reader's Digest for
libel. The lower courts held that Wolston was a limited public figure because he had
voluntarily defied the grand jury, thus thrusting himself into a public controversy. Id.
at 165. The Supreme Court, however, reversed, reasoning that Wolston did not vol-
untarily thrust himself into the forefront of a public controversy. Id. at 166. Instead,
the Court observed: "[i]t would be more accurate to say that petitioner was dragged
unwillingly into the controversy." Id. The Court also emphasized that it must focus
on the nature and extent of Wolston's participation in the controversy. Id. at 167.
The Court noted that Wolston never discussed the matter with the media and "lim-
ited his involvement to that necessary to defend himself against the contempt
charge." Id. Finally, the Court concluded that the fact that the events attracted me-
dia attention was not conclusive of the public figure issue. Id. The Court stated that
"[a] private individual is not automatically transformed into a public figure just by
becoming involved in or associated with a matter that attracts public attention." Id.
176. Gertz, 418 U.S. at 345. See generally Note, The Involuntary Public Figure Class of
Gertz v. Robert Welch: Dead or Merely Dormant?, 14 U. MICH. J.L. REF. 71 (1980).
177. See IBP, 755 F.2d at 1316.
178. Id.
179. See id.
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Bagley could not be considered "a recalcitrant and unwilling
witness."180
Prior case law is incompatible with this conclusion. Limited public
figures "thrust themselves to the forefront of particular public con-
troversies in order to influence the resolution of the issues in-
volved."181 Such a person voluntarily injects himself into the public
controversy. 182 Thus, when determining limited public figure status,
a court should look to the nature and extent of an individual's partic-
ipation and involvement in the particular controversy.183 Bagley
does not meet these criteria. First, Bagley did not thrust himself into
the IBP controversy. Bagley made a single appearance before a leg-
islative subcommittee under subpeona and provided information to
the subcommittee.184 Bagley did not voluntarily provide testimony
or attempt to influence the subcommittee; the subcommittee pur-
sued him in its investigation. Second, Bagley avoided the media and
made no public comment.' 85 Although Bagley did talk to several an-
titrust attorneys, he never discussed the litigation with the news me-
dia. In addition, he did not engage the public's attention in an
attempt to influence the outcome of the IBP controversy. 186 Consid-
ering this limited involvement, the majority erred in finding Bagley
to be a limited public figure since he did not voluntarily thrust him-
self into a public controversy in order to influence the resolution of
public issues.
In this respect, the IBP case is similar to Wolston. Wolston had
been subpoenaed to testify before a grand jury investigating Soviet
espionage.187 He first disobeyed the subpoena, and later offered to
testify, but was nevertheless held in contempt. 188 Many years later,
Wolston was identified falsely in a book as a Soviet espionage
agent.189 When he sued for libel, the lower courts held that he was a
limited public figure because he had voluntarily defied the grand
jury, thus thrusting himself into a public controversy.' 90 The
Supreme Court disagreed. The Court concluded that Wolston did
not voluntarily inject himself into anything, stating that "[i]t would
be more accurate to say [he] was dragged unwillingly into the contro-
180. Id.
181. Gertz, 418 U.S. at 345.
182. See id. at 351.
183. See id. at 352.
184. See IBP, 755 F.2d at 1316.
185. Id. at 1321 (Fagg, J., dissenting).
186. See id.
187. 443 U.S. at 161-62.
188. Id. at 162-63.
189. Id. at 159.
190. Id. at 165.
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versy."' 9 1 The Court also noted that Wolston had not spoken to the
press and had limited his involvement to that necessary to defend
himself against the contempt process.
1 92
Bagley, like the plaintiff in Wolston, was "dragged unwilling into
the controversy" by reason of the legislative subpoena. Further,
Bagley avoided media and public comment, as did the plaintiff in
Wolston. Consequently, as in Wolston, Bagley could more accurately
be characterized as a private person rather than a limited public
figure.
C. Abuse of the Petitioning Privilege
The second shortcoming of the IBP decision was the Eighth Cir-
cuit's failure to recognize that IBP's publication of its letter to indi-
viduals not associated with the legislative subcommmittee
constituted conduct beyond the protection of the petitioning privi-
lege. IBP addressed its letter to Congressman Smith and sent copies
of the letter to seventeen other members of the subcommittee.193
The subcommittee did not enter IBP's letter into the record, con-
trary to IBP's request, nor did it release the letter to the news me-
dia.194 However, several weeks later IBP, upon request, furnished
certain members of the media copies of the letter.195 Additionally,
IBP distributed the letter as part of a bound document containing its
president's testimony before another legislative subcommittee, to
members of the subcommittee, IBP's directors, officers, plant man-
agers, certain members of various agricultural associations, profes-
sors at several universities, approximately fifty members of the news
media, and "other interested parties."196 The court concluded that
IBP was within the scope of the right to petition when it distributed
the letter to these "interested parties."197 The court reasoned that
the right to petition entails more than merely communicating di-
rectly with the goverment and that IBP's distribution of the letter
"did not exceed the bounds of reasonableness."198
191. Id. at 166.
192. Id. at 167.
193. IBP, 755 F.2d at 1308.
194. Id.
195. Id. The court noted that the media had widely reported IBP's response let-
ter. The court does not state how the media became aware of the IBP letter. See id.
196. Id. at 1308-09. The document was prefaced by a letter addressed to "Sup-
plier, Customer or Other Business Friend of IBP" which provided in part:
Since you have a legitimate interest in the subject matter, we are making this
document available to you. It is for your personal use . . . and is not in-
tended for republication or distribution to the general public .... [W]e
want you to know the truth and not be misled by false accusations.
Id. at 1309.
197. Id. at 1310.
198. Id.
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The court's conclusion is erroneous. Publication to the media and
"other interested parties" is not essential to the right to petition.
The first amendment right to petition was included in the Constitu-
tion so "that people 'may communicate their will' through direct pe-
titions to the legislature and government officials."199 In balancing
the first amendment right to petition against the state's legitimate
interst in redressing wrongful injury to reputation, the Eighth Circuit
adopted a qualified privilege for defamatory statements made in the
course of petitioning.200 To maintain that balance, statements made
during the course of petitioning should have some relation to the
legislative business to which the statements are addressed. Recog-
nizing this necessity, the District of Columbia Circuit Court of Ap-
peals in Webster v. Sun Co., 2 0 1 stated that the petitioning privilege
protects only statements made to the legislature or its investigative
arm.202 As such, "[p]ublication to individuals not associated with the
legislature . . . are not covered by this privilege." 203
Furthermore, the petitioning privilege should be interpreted to
serve only the purposes justifying the privilege. The right to petition
is a narrow form of protected speech involving communications
designed to influence governmental decisions.204 Limiting the scope
of the petitioning privilege to only those statements made to individ-
uals associated with the legislature ensures that the privilege pro-
motes those statements that it was designed to protect-statements
made to inform the legislature or to influence the legislative pro-
cess.2 05 Protecting publication to the media or other interested par-
199. McDonald v. Smith, 105 S. Ct. 2787, 2790 (1985) (quoting in part I ANNALS
OF CONGRESS 738 (1789)).
200. See IBP, 755 F.2d at 1314.
201. 731 F.2d I (D.C. Cir. 1984).
202. Id. at 5 n.9.
203. Id. In Webster, a Sun Company employee sent an allegedly libelous intra-of-
lice memorandum concerning a fuel saving device, developed by the plaintiffs to an
employee of the Congressional Research Service who had expressed interest in the
device. Id. at 2-3. The Court of Appeals for the District of Columbia Circuit granted
a broad common law immunity from liability for defamatory statements made in non-
testimonial communications directed to the government. Adopting common law
principles, the Webster court concluded that the statements were privileged if the com-
municator would not have made the statements but for his intention to inform the
legislative body on a subject within its jurisdiction and if the statements have some
relation to the legitimate business to which it is addressed. Id. at 5.
The IBP court cited Webster, but concluded the common law principles were in-
applicable because these principles did not provide protection for republications. See
IBP, 755 F.2d at 1314.
204. Comment, supra note 12, at 693; see also Sherrard, 53 Md. App. at 567, 456
A.2d at 71 (right to petition is to be distinguished from freedom of speech). Cf Asay
v. Hallmark Cards, Inc., 594 F.2d 692, 697 (8th Cir. 1979) (judicial privilege held
inapplicable when defendant communicated defamatory matter to news media).
205. See Webster, 731 F.2d at 5. Common law privileges are interpreted narrowly.
(Vol. 12
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ties does not serve to promote statements being made to the
legislature. In such cases, the state's interest in providing a remedy
for defamatory falsehoods outweighs the first amendment right to
petition.
Moreover, if publication to the media and other interested parties
were protected by the petitioning privilege, the petitioning privilege
would provide protection for defamatory statements made under the
guise of petitioning. This, in effect, permits defendants to use the
Constitution as a sword instead of a shield. This is especially true in
cases involving unsolicitated statements. Since unsolicited state-
ments are not restricted to the scope of a particular question, they
may cover a wide range of issues. Thus, unsolicited statements en-
hance the potential abuse of the petitioning privilege.206
Finally, republication of a libelous statement is generally not pro-
tected even though the initial publication is privileged.207 The pro-
tection afforded statements made by Congressional members before
Congress by the Constitution's Speech and Debate Clause is analo-
gous. 208 The Supreme Court has consistently held that private pub-
lications, including newsletters and press releases, of Senate or
House deliberations are not protected by the Speech and Debate
Clause. 209 Similarly, while the initial publication of IBP's letter was
The privilege is lost if the defendant makes a defamatory statement that is not closely
tailored to the privilege's purpose or justification. See, e.g., Bradley v. Hartford Acci-
dent & Indem. Co., 30 Cal. App. 3d 818, 826, 106 Cal. Rptr. 718, 723 (1973) (witness
immunity applicable only if statements are "made in furtherance of the litigation and to
promote the interest of justice") (emphasis in original). See generally PROSSER & KEETON,
supra note 8, § 115, at 832; RESTATEMENT (SECOND) OF TORTS § 605 (1977).
206. See Webster, 731 F.2d at 5 n.8.
207. At common law, every publication or republication of a libel is a separate
tort. See 1 F. HARPER & F. JAMES, THE LAw OF TORTS § 5.18, at 402 (1956). In Doe v.
McMillan, 412 U.S. 306, 314 n.8 (1973), the Supreme Court observed: "The republi-
cation of a libel, in circumstances where the initial publication is privileged, is gener-
ally unprotected." Id. at 314 n.8.
208. See U.S. CONST. art. I, § 6 cl.l. The Supreme Court has held that committee
hearings and committee reports are also protected by the Speech and Debate Clause.
See Doe, 412 U.S. at 313; Gravel v. United States, 408 U.S. 606, 622 (1972).
209. See Hutchinson, 443 U.S. at 130; Doe, 412 U.S. at 314-15; Gravel, 408 U.S. at
622-26. In Gravel, the Court first recognized that the Speech and Debate Clause did
not protect republication, stating: [P]rivate publication by Senator Gravel. . . was in
no way essential to the deliberations of the Senate; nor does questioning as to private
publication threaten the integrity or independence of the Senate by impermissibly
exposing its deliberations to executive influence. Id. at 625. The Court reaffirmed
this principle in Doe, where it stated:
A Member of Congress may not with impunity publish a libel from the
speaker's stand in his home district, and clearly the Speech and Debate
Clause would not protect such an act even though the libel was read from an
official comittee report. The reason is that republishing a libel under such
circumstances is not an essential part of the legislative process and is not
1986]
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within the petitioning privilege, the subsequent republication to the
media and other interested parties was not.
CONCLUSION
The first amendment to the Constitution guarantees the right of
the people to petition the government for the redress of griev-
ances.210 This right is "among the most precious of the liberties
safe-guarded by the Bill of Rights"211 and is inseparable from the
other first amendment rights.212 In IBP, a precedent setting case,
the Eighth Circuit held that the right to petition limits a court's abil-
ity to award damages in a defamation action based on nontestimonial
communications made in the course of petitioning. The court held
that the New York Times actual malice standard of liability applies to
statements made in the course of petitioning. The court's analysis
and holding on this issue were correct.
The court, however, did not specify the precise criteria to be em-
ployed when classifying plaintiffs as public figures or private figures
for purposes of petitioning the government. This classification is
crucial in a defamation action because each classification has a differ-
ent standard of proof. Although the majority purportedly relied on
the Gertz limited public figure criteria, it misapplied these criteria.
The claimants' involvement was involuntary and included no media
or public comment. The majority's analysis regarding the limited
public figure issue provides little guidance.
In addition, the IBP court failed to recognize that IBP's distribu-
tion of the defamatory letter to the media and other third persons
brought them outside the protection of the petitioning privilege.
The right to petition is a narrow form of protected speech involving
communications designed to influence governmental decisions. Ex-
tending the petitioning privilege to publications to the media and
other individuals not associated with the government, allows defend-
ants to use the Constitution as a sword instead of a shield. Neverthe-
less, IBP remains a significant decision. Other courts will
part of that deliberative process "by which Members participate in commit-
tee and House proceedings."
Doe, 408 U.S. at 314-15 (quoting in part Gravel, 408 U.S. at 625).
More recently, the Supreme Court, in Hutchinson, held that the Speech and De-
bate Clause did not provide immunity for defamatory statements from a speech made
by Senator Proxmire and reprinted in press releases and newsletters. See Hutchinson,
443 U.S. at 123-33.
210. See U.S. CONST. amend. I.
211. United Mine Workers of Am., 389 U.S. at 222.
212. See id.
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undoubtedly rely on the IBP decision in adopting a similar qualified
privilege for statements made in the course of petitioning.
Scott G. Johnson
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